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In this case we address a claim of minority shareholder oppre&atkrishna Shagrithaya,
the sole minority shareholder of ARGO Data Resource Corporation, brought thmslsudually
and on behalf of ARGO against both ARGO and Max Martin, the solermyaghareholder.
Following a jury trial, the trial court signed a judgment in favor of Shagritbedering Martin to
cause ARGO to issue a one-time $85 million dividend as equitabéé fali Martin’s alleged
oppressive conduct. The judgment further awarded Shagrithaya daordgesath of contract and
attorney’s fees. Finally, the judgment awarded ARGO damage=qaitdble relief based on three

acts found by the jury to constitute a breach of fiduciary duty bytiMarConcluding that



Shagrithaya failed to show his entitlement to relief on any ahtigidual or derivative claims, we
reverse the trial court’s judgment in its entirety and rendenpeahg in favor of Martin and ARGO.
l.

Although the parties have very different points of view on the matters fotimengasis of
this suit, the essential facts are clear. Max Martin an&rBAha Shagrithaya met and became
friends while working at Electronic Data Systems in WisconShmagrithaya eventually left EDS to
work in the technology group at an accounting firm. In 1980, Martin appro&tiaepithaya about
starting a software business together. Shagrithaya agreeth tth¢ venture, and the men co-
founded ARGO Data Resource Corporation.

ARGO was formed as a closely held corporation with $1000 in capltatin contributed
$530 of the capital and became a 53% shareholder in the company whilgh@liagontributed
$470, making him a 47% shareholder. Martin and Shagrithaya became tthwamntgmbers of
ARGO’s board of directors, and each had an equal vote. Shagrithaya bexkyexy however, that
Martin wanted to be the majority shareholder of ARGO so thaeretwas ever a disagreement
between the two men when making a board decision, Martin would be &éakothe tie. It was
established that, in the event of a stalemate, Martin, as tlogitmahareholder, had the power to
appoint a third director who would cast the tie-breaking vote. Shagithgreed to this
arrangement.

ARGO’s business was to provide software and related servittesritail financial services
industry. Shagrithaya was in charge of developing the technology, atid Ma the business side.
As the only shareholders, Martin and Shagrithaya elected them&ebarse as ARGO'’s directors
each year and, as directors, they appointed themselves as theysmifiaars with Martin serving

as president and treasurer and Shagrithaya serving as vice4prasdisecretary. Neither man had



a written or oral agreement for employment or compensation. Instead, they decidedoiica ye
year basis how much compensation they would receive. Shagrithéifiaddbat it was his
understanding that, as co-founders, both he and Martin would receive ana¢apyal And for the
first twenty-five years that the men ran the company, they dithdin receive virtually equal
compensation.

Initially, neither Martin nor Shagrithaya received any salaryhey worked to build up
ARGO'’s business and make it profitable. In addition, neither manveecany dividends as
shareholders. Shagrithaya explained that their plan was to ithedsheir earnings in the company
and not issue dividends with the goal of growing the business and eventually selling imeBoth
agreed not to issue dividends for more than twenty years until@@1ithe company issued its first
dividend of $160,000. ARGO grew from its initial capital of $1000 in 1980 to $1fi2min 2008
based largely on the success of the products developed by Shagiilaaiya’'s and Shagrithaya’s
compensation also grew until each was receiving nearly $1 millgaa Each man placed a
portion of that compensation in a debenture account with the company. Theudebenbunt was
used to pay personal expenses, including retirement contributions.

In the late 1990s and early 2000s, discussions began about Martin’s anth8yagiroles
at ARGO. ARGO'’s customers questioned the plans for the companyiittin and Shagrithaya
retired, and Matrtin testified that, due to their advancing agehhesltes, and other factors, it was
important for the company to have a succession plan in place. Manedno the role of chief
executive officer and promoted an employee named David Engebos topsniations officer and,
eventually, president of ARGO. Another employee, David Perkowski, wasdas Shagrithaya’s
successor and Shagrithaya became chief technology officeauglitshagrithaya never objected to

the succession plans, he later stated that he did not like thbeyaydre handled because the plans



were not decided on by him and Martin as directors.

During this time, Martin began expressing displeasure with Shaga's apparent
unwillingness to take on more responsibility for the management GFGARt an executive level.
Beginning in early 2000, Martin began meeting with Shagrithayaeffait to convince him to give
up his responsibility for creating the products for the company angémebhis managerial role. In
e-mails sent to Shagrithaya, Engebos, and Perkowski in 2003, Ma#uhtkia one of his goals was
to get the company to the point that it did not rely on the day-to-aagipation of the founders and
he was frustrated with Shagrithaya’s unwillingness to move intooge supervisory role.
Shargrithaya told Martin, however, that he wished to remain in produeloggnent and he was not
interested in taking on a management role. He believed that, ascHiect of the technologies
upon which ARGO was built, it would not be easy for him to pass on his vision to someone else.

In 2006, Martin met with Shagrithaya and told him he couljustify paying him $1 million
a year. Martin believed the work Shagrithaya was doing did notleehiin to executive
compensation. Shagrithaya disagreed, arguing that his work in developteghnology marketed
by the company was equally important. Shortly after the meetiragtirMunilaterally cut
Shagrithaya’s compensation to $300,000 for that year.

When Shagrithaya learned that his compensation had been cut, heimettaddartin and
told him that he would be willing to “step down” from his position atG® Martin’s
understanding was that Shagrithaya was offering to leave ARGlexty, including selling his
shares in the company. Martin responded that he would contact potenged.bi8hagrithaya
testified that it was not his intent at that time to sellsteck. He stated, however, that he did
nothing to disabuse Martin of the idea that he wanted to be bought ouitl&hagtestified that he

was okay with the idea of selling his shares as long as he received fair valuenfor the



After investigating the potential for selling Shagrithaya'seb#o a third party and talking
with ARGO'’s legal counsel, Tom Harris, Martin told Shagrithtinat he believed the best option
was to have ARGO buy out Shagrithaya. Martin also suggesteshhgtithaya retain independent
counsel to represent him in the transaction. Shagrithaya hiretbamegf Greg Hidalgo, and in
October 2006 sent Hidalgo an e-mail stating that he wanted to setepting with Martin and
Harris to discuss the sale of his shares. In the e-mail, i8tagr stated that he wanted a sale of all
of his shares and he preferred to complete the deal by the end eatheéShagrithaya also stated
that there needed to be an independent valuation of the shares and thaghith#d not be any
discount.” Shagrithaya testified that he understood at the time¢hihatompany would use its
retained earnings to purchase his shares and that was fine with him.

On November 7, 2006, Hidalgo sent Harris an e-mail listing three indepeappraisers in
order of preference. The e-mail also stated that Hidalgo egpédut appraisal to be conducted
without any minority discount so “that our clients can then negotif@ie jpurchase price.” Martin
agreed to use Business Valuation Advisors, LLC, the appraiser tdatgél indicated was
Shagrithaya’s first choice.

That same month, ARGO moved to new corporate offices. Although Martin and Engebos
were placed in large offices in the executive suite, Shagrithaya was pleecedaller office on a
different floor. Additionally, new business cards were ordered, and iBtzagrs were printed
without any job title.

When no progress was made on Shagrithaya’s buyout by the end of Novenpbbepdsed
alternative solutions. Shagrithaya offered to accept eithertmlpamyout or to move into a
consulting position with the company and receive a $50 million cash divitkEndction was taken

on these proposals but, on March 5, 2007, both Martin and Shagrithaya authorngsdahee of a



$250,000 dividend payable to them in proportion to their ownership.

During this same time period, the Internal Revenue Service pedamedit of ARGO for
the 2005 tax year. As a result of the audit, the IRS issued ARGReport of Income Tax
Examination Changes” contending that ARGO was liable foramaalated earnings tax for the tax
year ending June 30, 2005. According to the IRS, ARGO had unreasonably atedrealnings
and profits in the amount of $7,948,180 and would therefore be assessed an accumniatgd ear
tax of $1,192,227.

In response, ARGO filed a formal protest with the IRS arguingitilid not accumulate
earnings and profits beyond the reasonable needs of its businessisikeesneeds specified in the
protest included the necessity of working capital for the acquisfioampetitors, expansion into
the northern European market, and the relocation of its officesditioadthe protest stated that the
redemption of Shagrithaya’s shares was a business expengagslaaticipated in 2005. The protest
letter stated that “{[ARGQ’s] executive management had conclua@do June 30, 2005, that Mr.
Shagrithaya’s minority stock position would likely have to be rededmpdbtect the stability of
[ARGOQO’s] business and to avoid impending management and shareholdestsdnéit [ARGO’s]
executive management believed were almost certain to occur.lefiérefurther stated that “[t|he
implementation of the phase-out of Mr. Shagrithaya began in eanr2¥33 with a restructuring of
[ARGOQO's] operational structure.” Shagrithaya had no knowledge ofutthié @ the contents of the
protest until several months after the protest was filed. dfély, the IRS agreed that ARGO was
not retaining excessive earnings even without including a buyout of ilaggis shares as a
business expense and it withdrew its assessment of an accumulated earnings tax.

On April 10, 2007, Martin informed Shagrithaya of the results of theatiah prepared by

Business Valuation Advisors. According to BVA, the total valueRE®O was $216 million. BVA



then applied a 35% minority discount to Shagrithaya’s shares and vhkradat $66 million.

Martin agreed to have ARGO purchase Shagrithaya’s shares for this amdymnépared a board
resolution authorizing the purchase. Shagrithaya acknowledged thiaharieet value calculation
of a minority shareholder interest generally included a discourgflect the minority status.
However, because the sale being discussed was not to a thirdnpanyould hold a minority
interest but was instead to ARGO, Shagrithaya believed that skceudit should not apply.
Shagrithaya refused either to meet with BVA or approve the sakartly after receiving the
valuation, Shagrithaya retained new counsel, Tony Curto, to represent him.

On May 9, Curto sent Martin a letter stating that Shagritiayad be obtaining his own
appraisal of his shares. In addition, Curto demanded that ARGO pagtisaga lump sum
amount of supplemental compensation necessary to bring the amountwitHimdat Martin had
been paid to date. Finally, Curto demanded that there be no furtheepdiscies” between
Shagrithaya’s and Martin’s compensation.

On July 2, before another appraisal was conducted, Shagrithaya propopedigh s
shareholders meeting with Martin. The stated purposes of thengaetiuded passing a resolution
directing the board to retain an investment banker to advise themmoténéial sale of ARGO and
to declare an $85 million dividend. Shagrithaya testified that he prdpos&85 million dividend
based upon information from his financial advisor after reviewing ¥ faluation. Neither
proposal was acted upon.

On July 16, 2007, and again in October 2007, Wachovia Securities sent Madpoaal to
represent ARGO in a potential transaction with a third-party bochovia offered to seek a new
investor who would ultimately become the majority shareholder indhgany. The plan also

involved a redemption of Shagrithaya’'s shares. The proposal concludécbtinditions [were]



optimal” for pursuing such a plan. Martin was not interested. He mefeemed Shagrithaya of
Wachovia’s proposal.

In August 2007, Curto submitted a list of three different appraisegriBhaya would be
willing to have perform the second valuation of the company. Martin apptbedirst firm on the
list. Shagrithaya testified that he later discovered thatiivizad contacted the three firms to discuss
the issue of minority valuation and discounts. Because of those diswy&hagrithaya declined to
use any of the proposed firms and did not further pursue another valuation.

The next month, Martin presented Shagrithaya with five alternatvesolve the issue of
his position and ownership interest in ARGO. The first alternatix@ved Shagrithaya retaining
his shares and he and Martin selling the company together at moenm tthe future without a
minority discount or majority premium accruing to either of themartM also stated that he was
willing to discuss increasing Shagrithaya’s compensation asfiartagreement that would address
future job responsibilities, performance evaluations, and compensation levels.

The other four alternatives involved either issuing a substantial dojice partial or
complete repurchase of Shagrithaya’s shares, or the sale oitlsngjs interest to a third party. In
discussing a complete repurchase of Shagrithaya’s sharéi, tdstated his position that a minority
discount would apply to the purchase price. Martin also stated Stagfrithaya desired to sell his
interest to a third party, he reserved the right to protect leigests as a majority shareholder if the
new shareholder took Shagrithaya’s place. Shagrithaya rejelapéthal alternatives believing they
all benefitted Martin more than they benefitted him.

In early November 2007, Martin’s counsel received a lettengtttat Shagrithaya wished to
change his approach to resolving the dispute and no longer wanted to disayest of his stock.

Instead, Shagrithaya wanted the board to resolve to restore msteais previous level both



retroactively and in the future, provide him and his accountainfwi access to ARGO'’s books and
records, issue an $85 million dividend, and retain an investment banker ® @aae possibility
of selling ARGO. Martin gave Shagrithaya full access to ARGbooks and records and
Shagrithaya had his accountant perform an audit.

As a result of the audit, several matters in the use of corgarate were noted. Among
these was Martin’s purchase of a Colorado condominium from ARGO wibwaut approval,
payments to Martin’s wife in an amount equal to the lease paymetiie Martins’ company car,
and payments for travel and other personal expenses that had beed thaREO’s general fund
rather than Martin’'s debenture account. Martin had ARGO conduct isaodit and, after
reviewing the charges, Martin reimbursed ARGO in an amount greater thantshagsi auditor
stated was owed.

On December 28, 2007, Shagrithaya filed this suit naming Martin asltndefendant and
asserting claims for “oppressive conduct,” breach of fiduciary dusadbr of contract, an
accounting, and quantum meruit. Shagrithaya later amended his petitiame ARGO as a
defendant and to assert derivative claims on behalf of ARGO fotif¥4aalleged misuse of
corporate funds. In his final petition, Shagrithaya asserted causggaffar breach of fiduciary
duty, fraud, malicious suppression of dividends, minority shadlehoppression, breach of contract,
and defamation. The breach of fiduciary duty, fraud, and malicious suppretdividend claims
were asserted both individually and derivatively.

One year later, on December 30, 2008, the final board meeting atterint@#t Bhagrithaya
and Martin was held. For the first time, Martin appointed a thiectbr to the board, Engebos,
based on a previous board meeting that had resulted in a stalemiateckB, ARGO'’s controller,

and Harris, ARGO’s counsel, were also present at the Decendmingn The main issues



addressed were the election of ARGO'’s officers, setting ofm@pensation, and the issuance of a
dividend.

Both Martin and Shagrithaya proposed a list of executive officeb®telected. Martin
proposed himself as chief executive officer, chairman of the boardyeaslirer. Martin also
proposed Engebos as president and Shagrithaya as secretarygiAEngebos had been serving as
ARGO'’s president for several years, this was the first timadooard addressed whether to formally
elect him to that position. Shagrithaya proposed Martin as cheetigxe officer, president, and
treasurer, Engebos as executive vice president and chief operéitiag ahd himself as executive
vice president, chief technology officer, and secretary. MartinEanggbos voted in favor of
Martin’s proposed slate of officers. Shagrithaya did not.

The board then considered the issue of executive compensation. ARGOghgdda
company called Compensia to do a market analysis of executive catnperand to give a
recommendation on the appropriate compensation levels fafaeghcutive officer, a president and
chief operations officer, and a chief technical officer. Basedhahreport, Hicks stated that
ARGOQO’s management was proposing that Martin, as CEO, eearignnual salary of $350,000 with
a bonus of $640,000 for the 2008 fiscal year. Shagrithaya’s proposed sdldar@avas $220,000
with a bonus of $212,000. Shagrithaya would also receive back pay foyéaca2006 and 2007.
Engebos, as president, would receive a salary of $260,000 with a bonus of $200,000.

Shagrithaya presented an alternate proposal that both his and Martinésdsdaset at $1
million for the fiscal years 2008 and 2009 and that each receive bact ey extent that they
received less than $1 million in compensation for the fiscal &8 through 2009. Shagrithaya
stated that the sole basis of his compensation proposal was his dimisidast practices in setting

compensation. Shagrithaya also proposed that Engebos receive adrgssf $4160,000 for 2008
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and 2009 based on Compensia’s report. Martin and Engebos voted in favor oh#dgemeant’s
proposal. It passed by a two-to-one vote.

Finally, the board addressed the issue of a dividend. 8t@agriproposed issuing a one-time
$85 million dividend to be divided proportionately between him and Martin. fBbtedsbasis for
this proposal was his concern over the issues raised by theldR&gto ARGO'’s retained earnings.

Martin and Engebos responded that, given the current economic conditiomsliesupport the
issuance of only a $25 million dividend. Martin and Engebos voted in favbe @25 million
dividend; Shagrithaya voted against it stating that he felt it was inadequatedibtety after the
board meeting, Shagrithaya resigned from the company.

The jury trial on Shagrithaya’s claims began on SeptemBé08, and lasted approximately
six weeks. Shagrithaya contended that the evidence showed that Maltengaged in a secret
scheme to oust him as a minority shareholder by slashing hiy saldrwrongfully retaining
ARGO'’s earnings to buy him out. Shagrithaya relied heavily orRBeprotest filed by ARGO as
proof that Martin was planning to force a buyout of his minority @stiesis early as 2003, long before
he and Martin began discussing the possibility of Shagrithaya lethengpmpany. In addition,
Shagrithaya pointed to various acts of alleged self-dealing byirMar show that Martin had
violated his fiduciary duties to the company. Martin and ARGO respahdédione of the acts
about which Shagrithaya complained caused him any injury as a sharetotjeabsent an
employment contract, Shagrithaya had no right to expect a continuédfesmployment or
compensation equal to Martin’s. They further contended that none oflégedcabreaches of
Martin’s fiduciary duty harmed ARGO or resulted in an improper benefit to Martin.

After hearing the evidence, the jury found in favor of Shagrithayal atahs submitted.
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As damages for Shagrithaya’s claims for shareholder oppressiditjons suppression of
dividends, and fraud, the jury found that ARGO should issue a $65 million dividéedury also
found that Shagrithaya was owed $2,094,000 in back compensation based on breauoplafdn
contract and awarded attorney’s fees related to that clainsh@grithaya’s derivative claims, the
jury found that Martin should reimburse ARGO for various attorneg's fieat were incurred due to
Martin’s failure to comply with his fiduciary duties to ARGO.

On March 31, 2010, the trial court signed its final judgment concludinglts¢d on the
jury’s findings, Martin had engaged in conduct that was oppressive writBaga’s rights as
minority shareholder. The court further concluded that the appsbpriate equitable remedy was to
compel Martin to “take all actions properly and legally reqliite cause ARGO to issue a dividend.
In contrast to the jury’s verdict, however, the court ordered a dividehd amount of $85 million
rather than $65 million. When later requested to set forth thebagab supporting this equitable
relief, the court stated that “a dividend of this large magnituae warranted not as any kind of
punitive measure, but solely in an effort to equitably respond to Martin’s wromgfdtaudulent
conduct in withholding of dividends with the intent of harming the minohgreholder.” The
judgment also awarded Shagrithaya damages of $1,361,100 based on hisdairtraattorney’s
fees, and pre-judgment and post-judgment interest on both the damages and equitéble relief

On the derivative claims, the judgment awarded ARGO the amounts fouhd fyy as
damages for Martin’s breach of fiduciary duty. In addition, dedpédact that the jury concluded
the condominium purchase caused ARGO no damages, the trial court dddetiado reverse the
sale and return the property to ARGO. Shagrithaya was awarded attoresyésfeexpenses for
representing ARGO’s interests derivatively. Both teathd ARGO brought this appeal challenging

the jury’s verdict and the trial court’s judgment.
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Il.

The central issue in this appeal is whether Shagrithaya wascsijto and injured by
minority shareholder oppression. Martin and ARGO challenge the ogprdssiing on several
grounds including the legal and factual sufficiency of the evideragaort the jury’s findings of
fact and that the facts found by the jury do not support a finding of oppressa matter of law. A
challenge to the legal sufficiency of the evidence will be swedaf there is no evidence offered to
establish a vital fact or the evidence does not exceed a scirf8dle Kroger Tex. Ltd. P’ship v.
Subery216 S.W.3d 788, 793 (Tex. 2006). Evidence does not exceed a scintilladafwéak as to
do no more than create a mere surmise or suspicion that theiist &ee Ford Motor Co. v.
Ridgway 135 S.W.3d 598, 601 (Tex. 2004). When examining the legal sufficiency eideaee,
we must credit the favorable evidence if a reasonable juror aodldisregard the contrary evidence
unless a reasonable juror could ndee City of Keller v. Wilsoa68 S.W.3d 802, 823 (Tex. 2005).
When evaluating the factual sufficiency of the evidence, we coralagithe evidence and will set
aside the verdict only if the evidence supporting the jury finding isv@ak or so against the
overwhelming weight of the evidence that the finding is clearhyngiand unjustSee Cain v. Bajn
709 S.W.2d 175, 176 (Tex. 1986).

It is within the province of the jury as factfinders to determathether certain acts occurred.
But the determination of whether such acts constitute shareholdersppiies question of law for
the court. See Ritchie v. Rup839 S.W.3d 275, 285 (Tex. App.—Dallas 2011, pet. filed). We
review questions of law de novtd. We are not obligated to give deference to the trial cougés le
conclusions and, as the arbiter of the law, we have the duty to ev#hose conclusions
independentlySee Pegasus Energy Grp., Inc. v. Cheyenne Petroley@ £8Vv.3d 112, 121 (Tex.

App.—Corpus Christi 1999, pet. denied).
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Courts must exercise caution in determining what actionsittdasippressive conduckee
Willis v. Bydalek 997 S.W.2d 798, 801 (Tex. App.—Houstori Rist.] 1999, pet. denied). A
corporation’s officers and directors are afforded broad latitude in condwectipgrate affairs and
the minority shareholder’s expectations must be balanced againstploeation’s need to exercise
its business judgment and run its business efficieSiye Gibney v. CulveNo. 13-06-00112-CV,
2008 WL 1822767, at *17 (Tex. App.—Corpus Christi 2008, pet. denied) (mem. op.). i@keids
broader view, however, of what constitutes oppressive conduct in a ¢le&korporation where
oppression may be found more easily.
The cause of action for shareholder oppression was codified in 1955 bgxae Oegislature in
article 7.05 of the Texas Business Corporation Act and it can nosubd in section 11.404 of the
Texas Business Organization CodgeeAct of Mar. 30, 1955, 54th Leg., R.S., ch. 64, art. 7.05,
1955 Tex. Gen. Laws 239, 290-%ended byct of May 3, 1961, 57th Leg., R.S., ch. 169, 1,
1961 Tex. Gen. Laws, 319, 3E¥Xpired Jan. 1, 201@ct of May 13, 2003, 78th Leg., R.S., ch. 182,
82,2003 Tex. Gen. Laws 267, 595 (current versiomat Bus. CODE ANN.. 88 11.402, .404 (West
2012). The statute authorizes the court to fashion an equitable renieel\actions of those in
control of a corporation are illegal, oppressive, or fraudul&ete id.; Rupe339 S.W.3d at 289.
Although the statute does not define the term “oppressive,” Texas bawd recognized two non-
exclusive definitions:

1. majority shareholder conduct that substantially defeatsitiority’s expectations

that, objectively viewed, were both reasonable under the citanoes and central to

the minority shareholder’s decision to join the venture; or

2. burdensome, harsh, or wrongful conduct; a lack of probity and fair deathng

company'’s affairs to the prejudice of some members; or a viiplerture from the

standards of fair dealing and a violation of fair play on which eharebolder is

entitled to rely.
See Rupe339 S.W.3d at 289. Depending on the facts of the case, conduct found by toeifjdry
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be oppressive under either or both definitiolts.

When examining whether a minority shareholder’'soeable expectations were substantially
defeated, we distinguish between specific reasonable expectatongemeral reasonable
expectations.ld. at 291. Specific expectations require proof of specific fagsiagrise to the
expectation in a particular case and a showing that the expactasis reasonable under the
circumstances of the case as well as central to the misbatgholder’s decision to join the venture.

Id. Examples of possible specific reasonable expectations areyengpit in the corporation or a
say in managementd.

In contrast, general reasonable expectations are expasttitat arise from the mere status of
being a shareholdetd. These expectations belong to all shareholders and, absent evidigce to
contrary, are both reasonable and central to the decision to invesiciorporationld. Examples
of general reasonable expectations are the right to proportionatgoaéion in the earnings of the
company, the right to any stock appreciation, the right (with proper pinmosespect corporate
records, and the right to vote if the stock has voting riglats.

The jury charge in this case asked the jury to determine whdtdrgin had engaged in
eleven separate acts that Shagrithaya contended supported hifoclsirareholder oppressidn.
The jury answered “yes” to each of the enumerated acts. We examine each act in tur

First, the jury concluded that Martin “reduc[ed] Shidgtya's annual compensation at ARGO
by 70 percent without the approval, if required, of ARGO’s Board of Rirecor ARGO’s
shareholders.” This fact is largely undisputed and is supported byitence. An expectation of
annual employment compensation cannot be said to be a general exphetdtby all shareholders
of a corporation. Accordingly, Shagrithaya was required to provide prepgaific facts showing

that his specific expectation of a certain level of compensatias r@asonable under the
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circumstances and central to his decision to join ARGD.

At trial, Shagrithaya testified that he had no discussions wittitvViEbout his compensation
before they founded ARGO. He further testified that he had no watteral agreement about his
compensation. Neither Martin nor Shagrithaya received any compmengatil after ARGO began
to generate revenue. Each year after the founding of the company, Martin and Sleagigtney
board resolutions setting their salary for the year. To thenegtat Shagrithaya specifically
expected to be paid an equivalent salary to Martin as they buitiothpany together, and this
expectation was central to his decision to join ARGO as a shdezhbls expectation was met for
the first twenty-five years that he worked at the company. Textent Shagrithaya expected,
however, to maintain a level of compensation equal to Martin's inddfinregardless of
circumstances or his position in the company, we conclude that, withagtessment pertaining to
compensation, such an expectation was not reasonable. Texas law deesgruze a minority
shareholder’s right to continued employment without an employment contaet Willis 997
S.W.2d at 803. And, absent an employment contract, an expectation of contiuleygheent at a
certain level of compensation cannot be considered obijectively reaso8abléd

We also conclude that the reduction in Shagrithaya’s compensationwasehot so
burdensome, harsh, or wrongful that it constituted shareholgezsgion. Although Martin’s action
in unilaterally reducing Shagrithaya’s compensation without presethigngpatter to the board for
approval may have been wrongful in that it did not follow proper corporategure, the action
directly related to Shagrithaya’s position as an employee and hist $tatus as a shareholder. The
absence of board approval was later corrected at the DecddfiBdydard meeting. At that meeting,
ARGO'’s controller presented the board with the findings of an exeecatmpensation review

prepared by Compensia, an independent consulting firm. After exanmheiogrinpensation levels
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of executives at ARGO'’s peer companies, Compensia reeoted a base salary for Martin as CEO

of $350,000 with a target bonus of between $850,000 to $1,000,000. Compensia further
recommended a base salary for Shagrithaya as CTO of $220,000 wiitfetalbtonus of between
$385,000 to $470,000. Shagrithaya contended at the meeting that both he anshidaldi receive

$1 million in compensation because they had always received equivalenés The board
ultimately voted two-to-one to set Martin’s and Shagrithela'se salaries at the level recommended

by Compensia but reduced the bonus amounts to $640,000 and $212,000 respectively. These
compensation levels were made retroactive to 2006, the firsthga&hagrithaya’s compensation

was reduced, and Shagrithaya was paid all back compensation nettesasiagyhis salary from the

level set by Martin to the level set by the board. Because thé'®aation was made retroactive to

the date Shagrithaya’s salary was originally reduced, Shagaithdfered no harm as a result of the
absence of board approval in 2006.

While Shagrithaya disagreed with, and voted against, the compensateds det by the
board, the inability to control board decisions is inherent in the positiammhority shareholder.
See Patton v. Nichola279 S.W.2d 848, 393 (Tex. 1955) (a finding of general domination and
control of a board of directors by a majority shareholder does not sthomedamage or extreme
irregularity in corporate management). Both his and Martmmpensation levels were based on the
same independent report and Shagrithaya made no showing that theaspsther biased or based
on factually inaccurate information. Although he presented ebgséirnony at trial that his work for
ARGO was worth more than the amount of compensation the board approved,foohe of this
evidence was presented to the board at the time his compensatisetwdssen Shagrithaya’s
compensation expert testified that the amount of compensation thapprapriate for Shagrithaya

was substantially lower than the amount of compensation that was agieré@r Martin. Absent
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any evidence that Shagrithaya was deprived of his rights asedsltiar, such as the right to vote
his shares, Shagrithaya’s dispute with Martin and ARGO ovenlasdécompensation is purely an
employment matter. Accordingly, we conclude the reduction in Shagais compensation did not
prejudice Shagrithaya’s rights as a shareholder and was not Sudibbe departure from the
standards of fair dealing” that it would support a finding of shareholder oppression.

The next act found by the jury was “[m]aintaining Martin’s annwathpensation at $1
million, from July 1, 2005 to June 30, 2007, without the approval, if required, of AdE&sArd of
Directors or ARGO'’s shareholders.” Again, this act is largeldisputed and is supported by the
evidence. As with the decrease in Shagrithaya’s compensation, éxtdre this act could be
considered wrongful because it was committed by Martin unilaterally without boaroval, the
absence of board approval did not cause Shagrithaya any harm becdgadreresolution on
executive compensation was made retroactive to the date Masinsét his compensation
unilaterally. Also, as discussed above, any specific expectation gyitBhga that he and Martin
would maintain equal levels of compensation indefinitely was objegtivaleasonable absent a
contract. Accordingly, we must determine whether Martin’s actefeated a general reasonable
expectation of Shagrithaya as a shareholder.

Although a shareholder has no general reasonable expectatiothetmrhpensation levels
of the corporation’s executives, a shareholder does have a right to fmnogi@rparticipation in the
company'’s earningsSee Rupe339 S.W.3d 292. Therefore, if a minority shareholder can show that
another shareholder employed by the company is receiving compensatioimsextess of what is
reasonable for his position and level of responsibility that he istiality, receiving a de facto
dividend to the exclusion of the minority shareholder, such an act may sagpipding of minority

shareholder oppressioBee Gibney2008 WL 1822767, at *16. In this case, however, Shagrithaya
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presented no evidence that any portion of Martin’s compensation amounteel facto dividend.

The amount that Martin was paid, both in salary and in bonus, was supported by
independent report presented at the December 2008 board mée#iddition, Shagrithaya testified
at trial that he never had an issue with the fact that Maetbeived $1 million a year in
compensation. Finally, Shagrithaya’s compensation expert testiiedased on his calculations,
an appropriate level of compensation for Martin was approximately $Rlsnnper year,
substantially more than the amount of compensation that was approvedbguthe Because there
is no evidence Martin’'s compensation amounted to a de facto dividenecedfShagrithaya’s
interests as a shareholder, we conclude the jury’s finding thétMantinued to receive $1 million
in compensation from July 1, 2005 to June 30, 2007 does not support a finding of minority
shareholder oppression.

The third fact found by the jury was that Martin engaged in a glamétain ARGO’s
earnings to buy out Shagrithaya’s interest in ARGO without disaadsiis plan to Shagrithaya.”
This fact is closely tied to the fourth fact found by the junartih caused ARGO to “retain earnings
rather than paying a greater amount of dividends to its sharehdldens actually paid.” Both of
these fact findings further relate to the jury’s findings on Stieya’s separately asserted cause of
action for malicious suppression of dividends, that is, that Martin “ddfatijaand controll[ed] the
Board of Directors of ARGO with the actual result of supprestiegssuance of dividends to
Shagrithaya . . . for the purpose of preventing Shagrithaya from sivathmgprofits to be derived
from the operation of ARGO . . . [and] depreciating the value of thesbéstock in ARGO owned
by Shagrithaya to a lower value than his shares of stock would o$kedrawe.” Shagrithaya argues
that these findings show that Martin engaged in a scheme to seo@lpGO’s earnings for the

secret purpose of buying him out for a heavily discounted amount, which hetlveocbmpelled to
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accept due to a lack of dividends. Martin and ARGO respond that many of the jury’s findings are
not supported by legally or factually sufficient evidence. Thewéurargue that Shagrithaya’s
reasonable expectations as a shareholder were not substantediiedeind none of the actions
found by the jury actually resulted in any harm to Shagrithayggeests as a shareholder. We agree.

We first note that, although Shagrithaya asserted “malicious sgipneof dividends” as a
separate cause of action, this claim is merely a form of mtyrsbrareholder oppression and must be
analyzed as such.We begin, therefore, by determining whether the acts found by thargir
supported by sufficient evidence, and if so, whether they defeated tBhgas reasonable
expectations as a shareholder regarding the issuance of dividends.

Shagrithaya does not dispute that for the first two decades of AR {Stence both he and
Martin jointly agreed as ARGO'’s directors not to issue divideigimgrithaya contends only that,
beginning at latest in 2003 and possibly as early as 2001, Martin le¢gissmg ARGO’s earnings
for the purpose of buying out Shagrithaya’s shares without tellinglhimmessentially this scenario
that the jury found to have occurred in its third and fourth findings ofuiader Shagrithaya’'s
shareholder oppression claim. After reviewing the evidence, we cortledeis more than a
scintilla of evidence to support these findings and the findings asgaotst the great weight and
preponderance of the evidence.

Whether the evidence is sufficient to support the jury’s firglorgthe malicious suppression
of dividends is less clear. In that portion of the charge, thegugiuded that Martin dominated and
controlled the board with the result of suppressing the issuance ofritigitteShagrithaya. While
the evidence supports this finding as far as it goes, the evidewshaws that, to the extent
dividends were “suppressed” from being paid to Shagrithaya, theyilgersuppressed from being

paid to Martin. Similarly, the jury found that Martin suppressedstheance of dividends “for the
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purpose of preventing Shagrithaya from sharing in the profits to beeddrom the operation of
ARGO.” The evidence shows, however, that dividends were issued in 200¥ine2@07, and that
by the end of 2008, over $25 million in dividends had been issued. Martin andtishegri
participated in those distributions in proportion to their ownership ofdhgany. Therefore,

Shagrithaya was not entirely prevented from “sharing in the profits” of AR@Qe company’s

earnings were distributed to him to the same extent that they were to Martin.

Finally, the jury found that Martin suppressed the issuance of dividérdsé purpose of
depreciating the value of the shares of stock in ARGO owned by Blaggrio a lower value than
his shares of stock would otherwise have.” Even assumingéwtittence supported the finding as
to Martin’s motivation, there is no evidence to support a finding thatiVieactions resulted in
lowering the value of Shagrithaya’s stock. The evidence shows thatltieeof the company and
Shagrithaya’s shares continued to grow throughout the time periochtm@itSaya claims Martin
was suppressing dividends. Shagrithaya directs us to no evidence thati¢hefvas shares was
affected by Martin’s actions.

Based on the foregoing, we conclude that the evidence supports thefipdiigs that
Martin caused ARGO to retain earnings rather than pay a gagadeint of dividends. The evidence
also supports the jury’'s finding that Martin retained earnings Herpurpose of buying out
Shagrithaya’s shares without making Shagrithaya awaresgiutpose. To the extent, however, that
the jury’s findings could be read as finding that Shagrithayandasdually targeted for the purpose
of preventing him from sharing in the profits of the company or thatdhee of his shares was
depreciated by Martin’s actions, we conclude the evidence isylegsilfficient to support such
findings. Having determined which findings of fact were supported bvigence, we now

examine whether those facts support a finding of oppression.
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First, we must determine whether Martin’s decision to retaiG®R earnings rather than
issue more dividends than it did substantially defeatadr@haya’s specific reasonable expectations
as a shareholder. Shagrithaya testified at trial thatdmsyith Martin when they started ARGO was
to build the company, in part, by retaining all of the company’s earniftgsy then planned to reap
the return on their investment by selling the company. The eviderdeais therefore, that
Shagrithaya joined ARGO with no expectations of receiving dividand$/artin’s conduct did not
defeat Shagrithaya’s specific expectations.

With respect to general expectations, a shareholder may ggnerglect to share
proportionately in the company’s earnings, but a shareholder has nd gepectation of receiving
a dividend. Texas law does not require a corporation to issue divideeesct of May 14, 1987,
70" Leg., R.S., ch. 93, art. 2.38-1, 1987 Tex. Gen. Laws 203e2pBed Jan. 1, 201G\ct of May
13, 2003. 78 Leg., R.S., ch. 182, § 2, 2003 Tex. Gen. Laws 267, 595 (current versiex &UE.
ORGs CoODE ANN.. 8§ 21.302 (West 2012)). It is within the discretion of the board of disector
whether a dividend will issudd. Therefore, a shareholder’s general reasonable expectations are
limited to sharing in the company’s earnings through an appreciattbe walue of his shares or
receiving a proportional share of any dividend the board of directoremsage to issue. In this
case, although Shagrithaya may disagree with the reasons behtimds\icision to have ARGO
retain its earnings, he could have had no general reasonable egpedatshareholder of receiving
dividends.

In addition, the evidence shows that ARGO did, in fact, issue over $26milldividends
during the time period that Shagrithaya claims Martin was wrongfully causk@QOAto retain its
earning< It is undisputed that Shagrithaya received his 47% proportional shtaasefdividends.

Because Shagrithaya participated proportionately in the earnitigs @dmpany by receiving over
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$11 million in dividends, we conclude his general reasonable expectagoasot substantially
defeated. See Gibney2008 WL 1822767, at *18 (no oppression where shareholder received
proportionate share of dividends that issued).

Finally, we must determine whether the acts found by the jury, and $egdoy the
evidence, constitute burdensome, harsh, or wrongful conduct. Shagrithayas factise fact that
Martin did not reveal to him that he was retaining ARGO'’s eamimgnticipation of buying out his
minority interest in the company. Buying out a minority shareholdaesest is not an improper
purpose for retaining a company’s earnings. Such a purpose becomes imaphppé& negatively
impacts the minority shareholder’s rights. As Shagrithaya nmotes brief, the two ways a minority
shareholder’s rights may be impacted are if he is prevented dhaming in the profits of the
company or the sale value of his shares in the marketplace isidéguieSee Pattoy279 S.W.2d at
853. But, as shown above, neither of these things occurBstause Martin’s “suppression of
dividends” did not substantially defeat Shagrithaya’s expectatioqsequdice his rights as a
shareholder, we conclude this conduct did not amount to minority shareholder oppression.

The next act found by the jury was that Martin failed to disctos@RGO’s board of
directors that the IRS had assessed a retained earningsatast #&RGO of approximately $1.2
million. Because ARGO’s board of directors at the time corsaftenly Martin and Shagrithaya,
the finding is that Martin failed to inform Shagrithaya of theeasment. The evidence presented at
trial supports this finding, but Martin and ARGO contend Shagitkanterests were not harmed as
a result. Again, we agree with Martin and ARGO.

Although the IRS assessed a $1.2 million retained earnings tamsadeRGO, this
assessment was challenged and ultimately reversed through a shiwatitige retained earnings

were not excessive. Shagrithaya makes no argument and points taemcewshowing how his
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interests as a shareholder were affected by either the overtusesdrasnt or the fact that he was
unaware of the assessment. Absent evidence that Shagrithageeststas a shareholder were
affected, we conclude the conduct cannot support a finding of shareholder oppression.

Next, the jury found that Martin made “an offer for ARGO to purclatssgrithaya’s shares
in ARGO for $66 million.” The evidence clearly supports the finding this offer was made.
Shagrithaya argues that the offer was oppressive becausefiirveadiscounted amount that he
would be forced to accept due to the absence of dividends. This argument is not well taken.

There are two ways to value a minority shareholder’s stock peisiervalue and fair market
value. See Rupe339 S.W.3d at 300. The enterprise value is determined by assessialy ¢hef
the company as a whole and ascribing to each share its pro raba pbthat overall valueld.
Enterprise value does not include a discount based on the stock’s mstatity or lack of
marketability.Id. The fair market value of stock is the price at which the st@ckd change hands
between a willing seller, under no compulsion to sell, and a willingrhuypder no compulsion to
buy, with both parties having reasonable knowledge of the relevant lidctBair market value of
minority shares includes a minority discoultt. Courts have ordered majority shareholders to buy
out a minority shareholder’s interest using enterprise value wherminority shareholder was
forced to relinquish his ownership position in the company by #yerity’s oppressive conduct and,
absent threat of dissolution or other judicial sanction, the majoasyam unwilling buyerld. at
301. Where these facts are not present, fair market valueaigphegpriate valuation of the minority
interest. Id.

Here, Shagrithaya was not forced to relinquish his ownership positibe Gompany as is
shown by the fact that he continues to be a 47% owner of ARGO. ieyademonstrated interest

in having his shares bought by ARGO, and Martin demonstrated willingogsave ARGO
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purchase the shares. Accordingly, the appropriate valuat®iregfithaya’s shares for purposes of a
buyout in this case would be a fair market valuation.The $66 million offer made by Martin was
based on a fair market valuation prepared by an independent appraiser loph&eagrithaya.
Shagrithaya does not point to any evidence that the valuation was iasaccurate. Nor was the
jury asked what an appropriate valuation of Shagrithaya’s shares would be.

Furthermore, the mere offer to purchase the shares for fair nvatke cannot amount to
oppression. Although Shagrithaya argues that he would be forced to thecdcounted offer
because of the lack of dividends, the evidence shows, and he concedédrattha was under no
financial pressure to accept the offer and, in fact, he did not atcépe evidence does not show,
and the jury did not find, that Martin refused to consider having ARGChasecShagrithaya’s
shares at any other price. Instead, the evidence shows that Shagniéitleyao counter-offer and
had no other valuations prepared. Accordingly, we conclude the jury’s fitidiblylartin made a
$66 million fair market value offer for Shagrithaya’s sharesdwt support a finding of shareholder
oppression.

The next finding by the jury was that Martin required Shagritiayaeport to David
Engebos after Martin appointed Engebos as President of ARGO withairtiogtthe approval of
ARGO'’s Board of Directors.” This conduct, even if supported by the evidencendoeclate to
Shagrithaya’s rights or expectations as a shareholder. To whantB#wa is required to report as
an employee of ARGO is an employment matter. As for Engebpp@rdament as president of
ARGO without the approval of the board of directors, Shagrithaya did oteispthis act as a board
member at the time it occurred and the appointment was latevagby the board at the December
2008 board meeting. Absent any evidence of harm to Shagrithaya’s interests ab@ddramwe

conclude the act does not rise to the level of shareholder oppression.
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The next three acts found by the jury all relate to Martinesgad misuse of ARGO'’s
corporate assets. The jury found that Martin: (1) acquired a Colocatmminium from ARGO
without disclosing the sale to, or obtaining the approval of, ARGO’s ldatulectors; (2) used
ARGO'’s funds to pay personal travel expenses or other personal amyg dapenses; and (3)
maintained his wife on ARGO’s payroll while she was performingargices for ARGO. Evenin
the case of a closely held corporation, shareholders generally have no independentazdiase of
and cannot recover personally for misappropriation of corporate aSsetdVingate v. HajdiK95
S.W.2d 717, 719 (Tex. 1990). Even if we considered the acts found by the jupytthat Martin
was receiving a disproportionate amount of ARGO’s earnings thtbaglse of corporate assets for
personal matters, the evidence shows that, once the audit wastediybatin repaid ARGO more
than the amount Shagrithaya claimed was owed based on thesergdsrm to Shagrithaya was,
therefore, remedied before trial. Based on the record before uspnekide that there is no
evidence that Shagrithaya’s expectations or rights as a shareholder wezd hgiimese acts.

Finally, the jury found that Martin failed to disclose to AR&Board of directors that he had
retained a law firm to challenge the IRS tax assessmaintsagARGO. It is unclear on what basis
Shagrithaya contends this act was oppressive. ARGO as a whdigéafrem the representation
through the successful challenge, and there was no showing that Madined any personal
benefit that was denied to Shagrithaya. Accordingly, we cannot contiiiglect defeated
Shagrithaya’s expectations as a shareholder or was in anyraragful. Based on the foregoing, we
conclude that none of the eleven acts the jury found in support of Shagstistnareholder
oppression claim, nor any of the acts found in support of Shagrithag@s fr malicious
suppression of dividends, show minority shareholder oppression.

The $85 million dividend awarded by the trial court was based on not ordyitBaga’s
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claim for shareholder oppression and suppression of dividends, but also oth&gagrclaim for
fraud. The statute granting shareholders the right to pursue arbézjuimedy for the wrongful
conduct of the corporation’s governing persons allows for a remedyattioms of the governing
persons are illegal, oppressive, or fraudulege TEX. Bus. ORGS CODE ANN.. § 11.402 (West
2012. Afinding of fraud, however, requires a showing of actual inj8se M.D. Anderson Cancer
Ctr. v. Novak 52 S.W.3d 704, 707 (Tex. 2001). Both Martin and ARGO contend there is no
showing that Shagrithaya suffered any injury as a result of Martin’s allesyedl

Shagrithaya based his fraud claim solely on Martin’s failudigolose his anticipation of
buying out Shagrithaya’s shares as the purpose for retaining ARG@MI®gs from approximately
2001 to 2006. Even assuming this was a material fact that Martanchagto disclose, Shagrithaya
points to no evidence of how he was harmed by the withholding of this irtform&hagrithaya
states that if he had known that Martin was retaining ARGQrsregs to buy him out rather than for
the business purposes he thought the earnings were intended for, he woulchisejd the
dividend issue with his co-founder.” Shagrithaya argues that it “cannot be presiateldiartin
would have refused to declare a dividend in 2001 in the face of Shagstimsystence. It equally
cannot be presumed that Martin would have voted for a dividend. A sharehaddeo right to
dividends. SeeTEex. Bus.OrRGs CoDE ANN. § 21.302. And the structure of ARGO'’s board of
directors giving both members an equal vote meant that no dividend waugduiskess Martin
agreed. There is no evidence, therefore, that any additional dividends lveweal issued but for
Martin’s alleged fraud.

Shagrithaya further contends that if he had known of Martin’s desiphase him out,” he
could have found a third-party buyer for his shares or sought a buylee femtire company. There

are several problems with this contention. First, as a form wfyinphagrithaya’s contention of
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what he might have done is entirely speculati&e Formosa Plastics Corp. USA v. Presidio
Eng’'rs & Contractors, InG.960 S.W.2d 41, 49-50 (Tex. 1998) (actual injury does not include lost
profits on bargain never struck). Second, there is no showing thattS8agas ability to sell his
shares or their fair market value was negatively impactethdyite-year delay between when
Martin began retaining earnings in anticipation of buying out Shagataad when Shagrithaya
knew about this fact. To the contrary, the evidence shows that theofa&hragrithaya’'s shares
continued to grow during this time period. Finally, Shagrithaya hadyhoto force a sale of the
entire company, which would necessarily include Martin’s majoniéyeholder interest. Although
Shagrithaya relies heavily on the Wachovia proposal stating thasian “optimal” time to seek a
buyer for ARGO, there is no evidence, and no jury finding, that but failMawrongful actions,
the company would have been sold.

Shagrithaya next argues that he could have “signaled his displeagrdlartin to the
market and to ARGO'’s stakeholders by resigning from ARGO and “pgriby starting his own
competing venture.” We fail to see how depriving Shagrithaya ofliléy to express his
displeasure constitutes an injury to him. And Shagrithaya’s corgatiatrhemighthave started his
own competing business is, as with the sale of his shares, purelyape. See Swank v.
Cunningham258 S.W.3d 647, 667 (Tex. App.—Eastland 2008, pet. denied) (a party caonet re
damages that are based on speculation or conjecture).

Lastly, Shagrithaya contends that he was harmed by having the ajasityrof his assets
locked up in a single, undiversified investment. Shagrithaya chose tbibasgsets “locked up” in
ARGO for the first twenty years he worked for the corporation asndtated above, his shares
continued to grow in value from 2001 to 2006, the period of time he contends defreasied.

Shagrithaya makes no showing that he would have been betteantifilty if he had diversified his
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interests by selling his shares of ARGO during this time perMk conclude, therefore, that
Shagrithaya provided no evidence that he was injured by Martin'®dlfemud. Without evidence
of injury, the evidence is legally insufficient to support the jury’s finding of fraud.

Having determined that the evidence does not support a finding of fral@rehslder
oppression, including malicious suppression of dividends, we conclude theotrralerred in
ordering the equitable remedy of an $85 million dividend. We reveaspdttion of the trial court’s
judgment and render judgment that Shagrithaya take nothing by these claims.

We next address Martin’s and ARGO'’s challenges to the jurydicteagainst them on
Shagrithaya’s claim for breach of an implied contract. Thefpumd that Shagrithaya entered into
an implied agreement with Martin and ARGO that his annual compemsabuld be equal to
Martin’s while both he and Martin remained active in ARGRisiness. Martin and ARGO contend
the evidence is insufficient to show that a contract was formed and the allegadegréails for
indefiniteness as a matter of law.

For a contract to be formed, the minds of the parties must miketespect to the subject
matter of the agreement and all its essential teBas.Effel v. McGarr839 S.W.3d 789, 792 (Tex.
App.—Dallas 2011, pet. denied). The parties must assent to the same thangame sense at the
same time.ld. Their assent must comprehend the whole proposition, and the agreemsént m
comprise all of the terms that they intend to introduce intaitFurthermore, the legal obligations
and liability of the parties must be sufficiently definiteee Lamajak, Inc. v. Franzia30 S.W.3d
786, 793 (Tex. App.—Dallas 2007, no pet.). Whether an agreement fails fanitethefss is a
guestion of law for the courtSee Knowles v. Wrigh288 S.W.3d 136, 143 (Tex. App.—Houston
[1°'Dist.] 2009, pet. denied). A lack of definiteness may concern thefipegformance, the price

to be paid, the work to be done, the service to be rendered, or the propertyansferredid. A
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contract must be definite because a party cannot accept arodfienta contract unless the terms of
that contract are reasonably certain and the court must be dbtetmine the legal obligations and
liabilities of the partiesld. Although Texas courts favor validating contracts, wg modcreate one
where none existsSee Lamajak230 S.W.3d at 793.

In this case, Shagrithaya conceded at trial that he never hadsangsions with Martin
about compensation when they formed ARGO and he never made any ordieor agreements
with Martin concerning the issue. The sole basis of Shagritheyatsact claim is that, once he and
Martin began receiving compensation from ARGO, they voted eachagelanard members to
receive the same amount. The simple fact that a party has considteretlyomething in the past
does not, standing alone, demonstrate an agreement to continue perfblensagne act in the
future. In addition, Shagrithaya points to no evidence, and the jury maiddingd, that the parties
had any meeting of the minds over any other terms of Shagrghayaloyment, such as his specific
job obligations or the duration of his employment. The agreement fouhd Jayy was merely that
Shagrithaya and Martin would receive equal compensation “while thieydrotined active in the
business of ARGO.” An agreement to “remain active” in the busiaesst sufficiently clear and
definite to allow the court to determine the legal obligatidtiseoparties See Knowle288 S.W.3d
at 142-43. We conclude, therefore, that Shagrithaya failed to praffenést evidence of a legally
enforceable agreement to support the jury’s verdict in his favtaréach of contract. We reverse
the trial court’s judgment on this claim and render judgment in favor of Martin and ARGO.

The last claim submitted to the jury was Shagrithaya’s dérevatlaim for breach of
fiduciary duty to ARGO. The elements of a breach of fiduciary dlayn are: (1) a fiduciary
relationship between the plaintiff and defendant; (2) a breach of théylthie defendant; and (3)

injury to the plaintiff or benefit to the defendar8ee Jones v. Blum&96 S.W.3d 440, 447 (Tex.
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App.—Dallas 2006, pet. denied). Although Shagrithaya asked the jury to ohetemmether six
different acts committed by Martin constituted a breach of fidyclaty to the company, he only
submitted damage questions on three of the alleged acts. Of ineseactts, the jury awarded
damages with respect to only two. The trial court, however, de@deuard relief with respect to
the third act despite the fact that the jury found no damagesinMarttends that the evidence is
legally and factually insufficient to show that any of the altesyed by Shagrithaya caused harm to
ARGO or resulted in an improper or unfair benefit to Martin. Bezdhe judgment awarded
damages only in relation to three of the alleged acts, our review is limited tahheséndings.

The first act upon which the jury awarded damages was Martia'side to retain ARGO'’s
earnings rather than issue a greater amount of dividends to thedtarse. Even assuming this act
could be found to be a breach of Martin’s fiduciary duty to ARGO, wedaee how this act
harmed ARGO or benefitted Martin. As Shagrithaya statehtle retention and reinvestment of
the company’s earnings benefits the corporation. And the absence ohds/@dnnot be seen as a
benefit to Martin as a shareholder.

The damages awarded by the jury attributable to the first act were the amogal tdds
that ARGO paid to challenge the retained earnings tax assgsshhe theory, therefore, is that but
for Martin’s retention of the company’s earnings, ARGO would not haglddpay attorneys to
challenge the assessed tax. To avoid the assessment, ARGO weellthathato distribute
$7,948,180 of its earnings, the amount the IRS originally claimed ARGCuihahsonably
accumulated. Instead, ARGO paid its attorneys approximate @it successfully challenge the
assessed tax, resulting in a net benefit to ARGO of over $7,900,000. Weleathat there is no
evidence to support a finding that ARGO was harmed or that Martifitbeshéom the decision to

retain ARGQO’s earnings.
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The jury also awarded damages based on a finding that Madid\B$&O’s funds to pay for
legal services rendered solely for his benefit from October 2006 to Decgathr It was during
this time period, before Shagrithaya filed suit, that he\audin were negotiating ARGO’s purchase
of Shagrithaya’s shares and the possible issuance of a dividend. Opthessl matters impacted
ARGO'’s interests. Shagrithaya points to no evidence that theettoworking on these matters
represented Martin’s interests rather than ARGO's or thatttbrneys considered Martin’s interests
to the detriment of ARGO’s. Because Shagrithaya failed to shatvthe legal services were
rendered solely for Martin’s benefit, we conclude the evidence does not support thavanys

The last alleged breach of fiduciary duty on which relief wastgd was Martin’s sale to
himself of a Colorado condominium, originally owned by ARGO, without theosabof the board
of directors. As noted above, the jury concluded that ARGO suffered ramdaras a result of this
act. The evidence unequivocally shows that ARGO benefitted froralthefghe condominium to
Martin and that Martin paid a fair price for the property. Degpits evidence, the trial court’s final
judgment orders Martin to return the property to ARGO and orders AR@&Smburse Martin the
sum of $575,000. Shagrithaya did not request this relief on behalf of ARG @either the trial
court nor Shagrithaya provides any legal justification for the @wecause the evidence does not
support a finding of harm to ARGO or improper benefit to Martin andf@haga did not request
the equitable relief granted, we conclude the trial court erreddiering the sale reversed. We
reverse the trial court’s judgment in favor of ARGO on Shagriteaexivative claim for breach of
fiduciary duty and render judgment in favor of Martin.

Because of our resolution of the issues discussed abovg)risessary for us to address the
remainder of Martin’s and ARGO'’s arguments on appeal. We retrers¢eal court’s judgment in

its entirety and render judgment that Shagrithaya take nothing by his claims.
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BALKRISHNA SHAGRITHAYA,
INDIVIDUALLY AND DERIVATIVELY IN
THE NAME OF ARGO DATA RESOURCE
CORPORATION , Appellee

In accordance with this Court’s opinion of this date, the judgment ofridecourt is
REVERSED and judgment iSRENDERED that Balkrishna Shagrithaya, individually and
derivatively in the name of ARGO Data Resource Corporation, takengadblyi his claims. It is
ORDERED that appellants ARGO Data Resource Corporation and Max Martmeetheir costs
of this appeal from appellee Balkrishna Shagrithaya.

Judgment entered August 29, 2012.

/Joseph B. Morris/
JOSEPH B. MORRIS
JUSTICE




