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OPINION
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Daniel J. Rocker appeals the trial court’s order and final judguoestifying a class and
approving the settlement of a lawsuit arising out of the merg€enfex Corporation and Pulte
Homes, Inc. Where a settlement implicates damage cleimstjitutional considerations require that
putative class members be granted the right to opt out of the €asspagq Computer Corp. v.
Lapray, 135 S.W.3d 657, 667 (Tex. 2004). Because the trial court’s ordertdjchnbthat right, we

reverse the trial court’s judgment and remand the cause for further proceedings.



In addition, the trial court’s judgment awarded attornesésfin cash to class counsel without
determining the value and proportion of the “noncash common benefits” red dbvetiee class, as
required by both statute and ruleeelTex. Civ. PRAC. & REM. CODEANN. 8§ 26.003(b) (West 2008)
andTex.R.Civ.P.42(i)(2). For this reason, we reverse the trial court’'s awaattainey’s fees to
class counsel and remand for the trial court’s consideration of this issue.

BACKGROUND

On April 15, 2009, appellee Barry Roseman, D.M.D. and Laurie Jacobs, D.Mfit. Pr
Sharing Trust (the Trust) filed a class action on behalf off itsel other similarly situated
shareholders of appellee Centex Corporation. The Trust sought “injuantivether appropriate
relief” for itself and the putative class in connection withgragosed acquisition of Centex by Pulte
Homes Inc. “through a stock-for-stock merger in which Centex shareboldk receive 0.975
shares of Pulte common stock for each share of Centex they own.Triistealleged that the
amount Pulte proposed to pay was “unfair and inadequate.” It further allegede members of
Centex’s board of directors (defendants/appellees TimothildR, Barbara T. Alexander, Ursula O.
Fairbairn, Thomas J. Falk, Clint W. Murchison, lll, Frederic M. Po3as\es J. Postl, David W.
Quinn, Matthew K. Rose, and Thomas M. Schoewe), had breached their fidiaiees “by
agreeing to accept a consideration for the shares of Centéxsbbstantially less than their value.”
The Trust alleged that it and other class members “have sliffareages because they will only
receive 0.975 shares of Pulte common stock for each of their Centeg,straamount substantially
less than the value of plaintiff's and other class members’ Centex sha@tesTrust pleaded that
the class be certified under Rule 42, Texas Rules of Civil Progealhun requested both injunctive

relief and damages. The Trust requested that the trial coain &m¢ merger, and also pleaded that



if the proposed merger was consummated and not rescinded, the trtabhwaud “rescissory
damages to the Class.”

Soon after, appellees Gale Hanson, Julie Praytor, and Julie Wetactefiled putative class
action petitions regarding the merger, which were consolidated ol J20@9 with the action filed
by the Trust. (For clarity, we refer to appellees Hanson, dttdiittmer, and the Trust as Plaintiffs,
and the remaining appellees as Defendants.) On June 22, 2009, an ametidadipetifiled
adding more detailed class allegations as well as a cipamst Centex and Pulte for aiding and
abetting breaches of fiduciary duty by the director defendants. mibaded petition included
complaints regarding the scope and content of financial analysé® ohdrger conducted by
Goldman Sachs & Co. Only injunctive relief was sought in this petition.

In mid-June, the parties began discussing the possibibgttdément. The parties reached an
agreement incorporated in a Memorandum of Understanding dated July 17, 200®e |
Memorandum, Centex and Pulte agreed to disclose additional mafenalation about the merger
and Goldman Sachs’s analysis in exchange for the Plaintiffseagnt not to seek to enjoin
shareholder meetings to be held to vote on the merger. As describedgintiffs, the settlement
required Centex “to make additional, material disclosures inritabdroxy statement sent to Centex
shareholders soliciting their vote of approval for the merger witteP These disclosures were
referred to in the settlement documents as the “Supplementdbfdises.” Cynthia I. Jones,
Plaintiffs’ financial expert, described the Supplemental D&ofes as “provid[ing] a more complete
foundation for shareholders to assess the veracity of the processhtiwbiagh the Merger
Agreement was reached; the reasonableness of the factors cmhsiderthe Boards’
recommendations for the transaction; and the reasonabkemeaccuracy of the analyses and factors

considered by Goldman Sachs in issuing its fairness opinion.” The Sugmp&misclosures were



included in the final proxy/prospectus, and the sharehold@rgdiafand Centex approved the merger
at special shareholder meetings held on August 18, 2009.

Plaintiffs conducted discovery on the fairness of the settlememtla@uary 11, 2010, the
parties signed a detailed Stipulation and Agreement of Settlemtarexhibits, which they filed in
the trial court. The agreement provided that the SupplementabBuses were exchanged in
consideration for “the full settlement and release of all&k@laims” as defined in the agreement.
Although the amended petition requested only injunctive relieddgheement included an extremely
broad release by class members of all known and unknown claims for damages.

Notice of the proposed settlement was sent to all members phtdeve class. Appellant
Rocker, a member of the putative class, filed objections. After a hearingatleeart overruled
Rocker’s objections, approved the settlement, and certified thersattielass in a judgment dated
June 12, 2010. The trial court’s judgment also awarded $1.1 million ineaslkof class counsel
and $750 to each named plaintiff. This appeal followed.

ISSUESPRESENTED

Rocker asserts seven issues. First, he contends the trialrtedrineawarding attorney’s
fees in cash to class counsel. Second, Rocker argues the tri@roediby approving the settlement
because it was not in the best interest of the class. Thironm@ains that there was no present
consideration given for the release of class members’ cl&mgth, Rocker contends that although
the trial court found that injunctive relief was appropriate forcthss, none was grantédrifth,
Rocker complains that the trial court erred by not granting ol@ssbers the right to opt out of the

class. Sixth, he argues that the trial court erred by dagithe class under Rule 42(b)(2), Texas

1
In his reply brief, Rocker asserts that he “withdrawddsse No. 4.” We therefore do not consider issue numbefuuber.



Rules of Civil Procedure, because the judgment did not include any inginctileclaratory relief.

Seventh, Rocker contends that because the trial court did not identificampatible standards of

conduct that would be imposed on the Defendants, certification under Rul@ 129 improper.
STANDARDS OFREVIEW

Approval of a class action settlement is within the sound discrefitdre trial court and
should not be reversed absent an abuse of that discré&@m Motors Corp. v. Bloye@16 S.W.2d
949, 955 (Tex. 1996). A trial court abuses its discretion when itraatsarbitrary or unreasonable
manner or without reference to any guiding rules and principlesiner v. Aquamarine Operators,
Inc., 701 S.W.2d 238, 241-42 (Tex. 1985). In reviewing the trial court’s judgment, tHetgppe
court “must not merely substitute its judgment for that of tia ¢ourt.” Bloyed 916 S.W.2d at
9552 Although we review certification of a settlement class for an abudis@gtion, we do not
indulge every presumption in favor of the trial court’s ordespray, 135 S.W.3d at 671 (citing
Henry Schein, Inc. v. Stromhde2 S.W.3d 675, 691 (Tex. 2002)). Compliance with class action
requirements must be demonstrated rather than presudhed.

The trial court determines if a class action settlemefdiis adequate, and reasonable.
Bloyed 916 S.W.3d at 955 (citingek. R.Civ.P.42(e)). InBloyed the court described the factors a
trial court should consider in determining whether to approve a proposed class actaresétt

(1) whether the settlement was negotiated at arms’ lengtla®aw
product of fraud or collusion; (2) the complexity, expense, and likely
duration of the litigation; (3) the stage of the proceedings, including
the status of discovery; (4) the factual and legal obstacles that could
prevent the plaintiffs from prevailing on the merits; (5) the possible
range of recovery and the certainty of damages; (6) the respecti
opinions of the participants, including class counsel, class
representatives, and the absent class memPBetsaanother way, the

trial court must examine both the substantive and procedural aspects
of the settlement: (1) whether the terms of the settlementaat

2 Also, we note that in our analysis of Texas Rule ofl Grocedure 42, we are guided by analysis of Federal R@é&/ibfProcedure 23, from
which Rule 42 was derivedBloyed 916 S.W.2d at 954 n.1 (citing 1dDBONALD, TEXASCIVIL PRACTICE 8§ 5:54, at 567 n.445 (1992)). And as noted
in Lapray, Texas Rule 42(b)(2) “derives from its federal paralleleR3(b)(2), and reads identicallyL'apray, 135 S.W.3d at 664 (citingeK. R.Civ.
P.42 historical note).
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adequate, and reasonable; and (2) whether the settlement was the
product of honest negotiations or of collusion. Those defending the
settlement must show that the evidence related to these factors
supports approval of the settlement.
Id. (citations omitted). ThBloyedcourt also emphasized that the prerequisites of a class agdtion s
forth in Rule 42 “must always be met, even when cases areldedftae certification of a classld.
at 954.
In this appeal, we must also construe a statute. The interpnetdta statute is a legal
guestion, and we review the trial court’s construction of a statutewtte Entergy Gulf States, Inc.
v. Summer282 S.W.3d 433, 437 (Tex. 2009). Our objective is to ascertain and giveetleet
legislature’s intentld. at 437. Statutes must be construed as written and legislative inte
determined, if possible, from their express terkislena Chem. Co. v. Wilking/ S.W.3d 486, 493
(Tex. 2001). If the words of a statute are clear and unambiguous, lyetagp according to their
plain and common meanin@ity of Rockwall v. Hughe246 S.W.3d 621, 625-26 (Tex. 2008).
DiscussioN
At the outset we note that absent the statutory interpretatisna$éirst impression and the
due process question raised by the breadth of the release, we wouhd lgfieulty in affirming
the trial court’s approval of the parties’ class action seéttemPlaintiffs and Defendants offered
evidence from which the trial court could find that the settlement meetjuerements of Rule 42

andBloyed and the trial court “acted with reference” to those “guiding ples.” SeeDowner,

701 S.W.2d at 241-42.

1. Bloyedfactors



The trial court’s order and final judgment recites that “[t]heu€ hereby approves the
Stipulation and the Settlement as, in all respects, fair, reagoaattladequate to the Settlement
Class, and in the best interest of the Class, under rule 42 ofxhe Reles of Civil Procedure.”
Rocker argues that the settlement is unfair because th&fdawyers “settled for a judgment that
provides no benefits whatsoever for class members, but a heftgritleeflawyers.” Rocker
contends that the Defendants received the benefit of a compdetserrom all claims, class counsel
received attorney’s fees of $1.1 million, and the class represastagiceived $750 each, while “the
judgment provided nothing to class members: no money, no coupons, no injunction, no equitable
relief, and no declaration of their rights against the Defendants; absolutely riothing

The trial court’s order approving the settlement does not include fdagarding the six
factors identified irBloyedto be considered in determining whether a settlement is fair, adequate
and reasonablsee Bloyedd16 S.W.2d at 955, and Rocker does not specifically attack any one of
the six factors. With their motion to approve the settlement, howelaentiffs included evidence
and argument on each of the Bioyedfactors, and discussed several of the factors at the hearing
the motion. We conclude that the record supports an implied affirnfetizeg on each of the six
Bloyedfactors.

Regarding the first three factors, arms’ length negotiationigitezl in the settlement of
complex and potentially expensive litigation after the parties coedwsufficient discovery to
evaluate the merits of the case. The settlement was reachedfter the Plaintiffs filed their
consolidated class action petition seeking to enjoin the mergeromkeliclated petition contained
much more detailed criticisms of the proposed merger and theodg’eatleged breaches of
fiduciary duty than had been included in the original petition. Plaraifeged that the Centex

directors agreed to sell the company for an unfairly low pricéh wo premium for Centex



shareholders, and gave detailed reasons why a premium was appréjaiatefs also alleged that

the directors conducted an “unfair process” leading to the merges.piiocess included retaining
Goldman Sachs, which had an alleged conflict of interest from prosdivges to Pulte, to render
an opinion regarding the fairness of the share exchange rationRslt® pay for Centex shares.
Plaintiffs further alleged that the directors had engagedfiulsaling by using inside information to
profit from the proposed merger. Plaintiffs also complained th&rdants failed to disclose
material information to shareholders about the merger in the Fdrfiiesl with the Securities and

Exchange Commission, pointing out specific deficiencies in the asabfgthe merger that were
included in the Form.

The Supplemental Disclosures, a product of the settlement negotiaduiessed these
alleged deficiencies by providing additional information about the préeadsig to the merger.
Plaintiffs submitted the declaration of their expert witness edreluded that the Supplemental
Disclosures “provided a more complete foundation for shareholders &s dkseveracity of the
process through which the Merger Agreement was reached; tltanabsmness of the factors
considered in the Boards’ recommendations for the transactiotif@arehsonableness and accuracy
of the analyses and factors considered by Goldman Sachs in issd&mgss opinion.” Plaintiffs
conducted discovery, reviewing “thousands of pages of public and non-public dogliments
consulting an expert, and deposing the chairman of Centex as aetithgr Centex director and a
financial advisor from Goldman Sachs. There is nothing in the reoomidicate that these
proceedings were the result of collusion among the Plaintiffs ctasisel, or Defendants. While
there is no evidence of significant dispute between PlaiatifidDefendants regarding the amount of

attorney’s fees to be awarded class counsel, and Defendants agre¢dftheaettiement not to



dispute the fees sought by class counsel, Plaintiffs submitted exittent which the trial court
could evaluate the reasonableness and necessity of the fees sought.

Regarding the fourth and fifBloyedfactors, the parties described significant legalaubss
to prevent Plaintiffs from prevailing on the merits and reduce the possible rangewdrye The
parties agreed that Nevada law would apply to determinebikty of Centex’s directors for breach
of fiduciary duty because Centex is a Nevada corporation. Under Nevada |garttbe argued,
there would be no cause of action against the Centex directorsdohtof fiduciary duty unless the
breach involved “intentional misconduct, fraud or a knowing violation of the |8&eNEv. REv.
STAT. 8 78.138(7) (West, Westlaw through 76th Reg. Sess. 2011). Fthith€entex directors were
entitled to rely on reports by financial advisers such as Goldmelms Sm matters the directors
reasonably believed were within the advisers’ experfise.id8§ 78.138(2).

Finally, as to the sixtBloyedfactor, the participants in the settlement supporseapiproval,
with the exception of Rocker. As noted above, the parties conductedatissufficient to evaluate
the merits of the case. Based on this discovery as welgakrisearch and consultation with
financial experts, class counsel represented to the trial batithe Supplemental Disclosures were
valuable and the best relief available to the class. Notideegdroposed settlement was given to
more than 45,000 shareholders, but only Rocker, who owned .00008% of the company’s stock,
objected.See Ball v. Farm & Home Sav. Assid7 S.W.2d 420, 424 (Tex. App.—Fort Worth 1988,
writ denied) (“While a court should be hesitant to infer that asctapports a settlement merely
because its members are silent at a hearing, where sgezmeled with other indicia of fairness, it
provides further support for approval.”).

As noted above, we conclude that the record supports an affirmative fordewrh of the

six Bloyedfactors. Rocker’s issues on appeal, however, do not fit neatly irBéayedcategories.



His criticisms of the settlement agreement are threefblthere was no present consideration given
for the release of claims; 2) the settlement class could regrbged under either Rule 42(b)(1) or
Rule 42(b)(2); and 3) the award of attorney’s fees was error. We address thesntgguitorn.
2. Consideration

In his third issue, Rocker asserts that there was no considemtads members’ releases
because the Supplemental Disclosures were a past act,sesttmensideration. In his second issue,
Rocker contends that class members were required to releasddimes against Defendants but
received nothing of value in exchange. We conclude there was pressidecation for the
Settlement Agreement. “Consideration is a bargained for exclofpgamises.”Ulico Cas. Co. v.
Allied Pilots Ass’n262 S.W.3d 773, 790 (Tex. 2008) (citirgd. Sign v. Tex. S. Uni®51 S.W.2d
401, 408-09 (Tex. 199'Quperseded by statute on other grounds as stated in &gs. Somm’n v.
Little-Tex Insulation C9.39 S.W.3d 591, 593 (Tex. 2001)). Thiico court continued,
“[c]onsideration consists of benefits and detriments to the comigguairties. The detriments must
induce the parties to make the promises and the promises must ihdyzarties to incur the
detriments.”ld. Here, the promises were exchanged and the consideration giverhepamttes
entered into the Memorandum and the settlement agreement, not wiheal ttaurt granted its
approval.See Terrazas v. Ramir&29 S.W.2d 712, 719 (Tex. 1991) (citidgited States v. City of
Miami, 664 F.2d 435, 441 (5th Cir. 1981) (en banc) (noting a court’s responsibility in agprovi
settlements of class actions is “merely the ratificatiom abmpromise”))see also Ehrheart v.
Verizon Wireless609 F.3d 590, 594 (3d Cir. 2010) (rejecting argument that settlement is not a
binding contract until final judicial approval). Under the Settlemgmeement, Centex and Pulte
agreed to provide the Supplemental Disclosures. The parties ofidtedee that the Supplemental

Disclosures provided more detailed, material information concerningdip@sed merger and its
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fairness prior to the shareholder vote on the merger. In exchange, class melaasesi rclaims.
This exchange of promises was present consideration for thengettlagreementSee Ulico Cas.
Co, 262 S.W.3d at 790. We overrule Rocker’s second and third issues.

3. Certification under Rule 42(b)(1) and 42(b)(2)

As noted above, unddloyed when approving the settlement, the trial court was also
required to determine whether the prerequisites of a class aetitorth in Rule 42 were mekee
Bloyed 916 S.W.2d at 954. Rocker does not challenge any of the requirements42@yuldn his
fifth, sixth, and seventh issues, however, he asserts several argusgarting the propriety of
certification under Rule 42(b).

In his seventh issue, Rocker argues that because the trial coumbtdidentify any
incompatible standards of conduct that would be imposed on timeldats, certification under Rule
42(b)(1)(A) was improper. Rule 42(b)(1)(A) provides that an action mayametained as a class
action if “the prosecution of separate actions by . . . individual merob#s class would create a
risk of ... inconsistent or varying adjudications with respect twiohail members of the class
which would establish incompatible standards of conduct for the party opplosicigss.” Rocker
correctly argues that Rule 42(b)(1)(A)’s requirement afdmsistent or varying adjudications” is not
met by a showing that in individual litigation by class membe@né&smay win and some may
lose.” See Henry Schein, Ind02 S.W.3d at 691. But where a party is obliged by law to treat all
class members alike, Rule 42(b)(1)(A) may applypnsistent adjudications could otherwise prevent
the party from acting in the same manner toward individual classh@rs.See Amchem Prods.,
Inc. v. Windsor521 U.S. 591, 614 (1997) (Rule 23(b)(1)(A) applies to cases where thesparty i
obliged by law to treat the members of the class alikeg Schering-Plough/Merck Merger Litjg.

No. 09-CV-1099 (DMC), 2010 WL 1257722, at *8 (D.N.J. Mar. 26, 2010) (not designated for
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publication) (court agrees that individual suits “will likely résml disparate treatment” where
corporation owes duty of uniform treatment to shareholders under seclantse therefore, Rule
23(b)(1)(A) applies). We overrule Rocker’s seventh issue.

In his sixth issue, Rocker contends that certification under Rule 2p{is improper
because the trial court’s judgment did not include any injunctive or demtarelief for the class.
Rule 42(b)(2) provides that an action may be maintained as a cl@ssit‘the party opposing the
class has acted or refused to act on grounds generally applicabie tlass, thereby making
appropriate final injunctive relief or corresponding declaratorefralith respect to the class as a
whole.” Rocker argues that “Plaintiffs no longer requested injuncghef once they entered the
settlement agreement,” citiideming v. Allstate Ins. CoNo. 03-09-00705-CV, 2010 WL 4137502
(Tex. App.—Austin Oct. 22, 2010, pet. denied) (mem. op.Fléming the plaintiff and putative
class representative amended her pleadings to withdravatmerfof injunctive relief after the Texas
Supreme Court, in a related case, rejected the claim on its.n8&e Fleming2010 WL 4137502,
at *4-5. Because the only claims remaining were for damagastioipatory breach of a Rule 11
agreement, certification of a class under Rule 42(b)(2) was narptdpNo similar circumstances
are presented here, where the parties did not request cedifiofti class asserting only claims for
damages. We overrule Rocker’s sixth issue.

Rocker’s fifth issue is also a complaint that the class shouldawat been certified under
Rule 42(b)(2). Rocker contends that untapray, 135 S.W.3d at 667, “if damage claims are
implicated, constitutional considerations will likely mandate sucteptioins” as opt-out rights for
class members.

Rule 42 does not require that members of a class certified undecsoabgb)(2) be given

the option to request exclusion from the cl&®seTex. R.Civ. P.42(c) (provisions regarding notice
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to class)see also Laprayl35 S.W.3d at 664. As explained.apray, in a “mandatory” class under
subsection (b)(2), members are not “entitled to an opportunity to exbleitselves from the class
and the preclusive effect of any judgment by ‘opting out’ of tivsugt.” Lapray, 135 S.W.3d at 664.

In contrast, when a class is certified under subsection (b)(3) eRuif “questions of law or fact
common to the members of the class predominate over any questiats@ftaly individual
members, and a class action is superior to other available metirottse ffair and efficient
adjudication of the controversy”), notice must be given to class msfitbhat the court will exclude
from the class any member who requests exclusion, stating when atitehmembers may elect to
be excluded.” Ex.R.Civ.P.42(c)(2)(B)(v).

The due process concerns raised by a mandatory class were thomwatgitlered and
discussed by both the Texas Supreme Coludprayand the United States Supreme Couwai-
Mart Stores, Inc. v. Dukes—U.S.—, 131 S. Ct. 2541 (2011), and we will not repeat those
discussions here&see Laprayl35 S.W.3d at 667 (“we hold that trial courts considering wextibn
under (b)(2) must consider, and due process may require, individical and opt-out rights to class
members who seek monetary damages under any thdoukgs 131 S. Ct. at 2557 (“In the context
of a class action predominantly for money damages we have hedthsesice of notice and opt-out
violates due process.”). In accordance W#lpray, to address due process concerns, the trial court
was required to undertake a “rigorous analysis” of “cohesivenessii wérifying the (b)(2)
settlement classSee Laprayl135 S.W.3d at 671 (“If (b)(2) certification is sought, therefthe trial
court must rigorously analyze cohesiveness.”). “Cohesivenesshilarsto the “predominance”
inquiry under Rule 42(b)(3), but is more rigorous because in a mandatssyadtion, “the class

member is essentially being coerced into participatidd.”(quoting John C. Coffee, JClass
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Action Accountability: Reconciling Exit, Voice, and Loyalty in Represegataitigation 100
CoLum. L. Rev. 370, 435 (2000)).

The trial court’s judgment does not mention cohesiveness; in the findiggeding the
requirements of Rule 42, the judgment states only that “the Deferfumrgsacted on grounds
generally applicable to all Class Members, thereby mappgopriate final injunctive or declaratory
relief.” Defendants did present argument regarding cohesivertbsstt@l court in their response
to Rocker’s objections, and all appellees argue here that thegrestticlass is cohesive. Absent the
extremely broad release in the Stipulation and Agreement ¢éi8etit approved by the trial court,
we would agreeSee In re Schering-PlougR010 WL 1257722, at *9 (prospective settlement class
is cohesive where “factual circumstances . . . are the sather@g@pect to members of the
prospective class,” and “the underlying factual circumstances rexavad Defendants’ conduct
towards prospective class members, specifically with respedistiosures advanced and the
circumstances surrounding the consummation of the Mergert)deBpite the similarities regarding
the injunctive relief sought by the class here, members of tbewkre also required to waive “any
and all known and unknown claims (including Unknown Claims (as defined bdétovdgmages
injunctive reliefor any other remedggainst all Defendants in the Action.” (Emphasis added). The
releases expressly “extend to claims that the Texas iffigiatl members of the Settlement Class,
and Defendants do not know or suspect to exist at the time of tasaglehich, if known, might
have affected the decision to enter into the release or to objeot tw object to the Settlement
(‘Unknown Claims’).” The releases also provided:

The Texas Plaintiffs, on their own behalf and on behalf of the
Settlement Class, and Defendants acknowledge that each aridem
members of the Settlement Class may discover facts in adiditozn

different from those that they now know or believe to be true with
respect to the subject matter of this release, but thah# iatention

—14—



of the Texas Plaintiffs, on their own behalf and on behalf of the
Settlement Class, and Defendants to fully, finally and forevée set
and release with prejudice any and all Released Claimsginglany

and all Unknown Claims, hereby known or unknown, suspected or
unsuspected, which now exist, or heretofore existed, or mayteereaf
exist, and without regard to the subsequent discovery or existence of
such additional or different facts.

Appellees argue that Rocker cannot identify any causes of acttmothad be asserted by an
individual class member if opt-out rights were granted. But asi#tieourt noted at the hearing to
approve the settlement, Defendants insisted on the broad rel€agdsiofvn claims,” providing in
the settlement agreement that “the foregoing waiver wasaepabargained for and is a key
element of the Settlement of which this release is a pastthe trial court stated, “I guess one could
ask, if no one can identify any damages, or — and there are no dathege#)y are the defendants
requesting a release?” Throughout their briefing, appelleesteetery claims for damages as
“wholly untenable and speculative,” yet they bargained for, and receiwediyver of all unknown
claims, including those that would have been material to a clasd@nen making the decision
whether or not to object to the settlement. And appellees did nbligisthat any damages released
were “incidental to the requested injunctive or declaratonyfdlat is, “damages that flow directly
from liability to the class as a whole on the claims forminggtdasis of the injunctive or declaratory
relief,” that might be certified without opt-out rightSee Dukesl31 S. Ct. at 2560 (quotirglison
v. Citgo Petroleum Corp151 F.3d 402, 415 (5th Cir. 1998)).

Appellees cite t&lein v. O’'Neal, InG.Civ. A. No. 7:03-CV-102-D, 2009 WL 1174638, at
*3 (N.D. Tex. Apr. 29, 2009), for the proposition that settlement would not bebpmsaihout
global releases. Klein, however, the issue was whether a class member would be petoadfed

out after the deadline for doing so had pasS=e idat *1. Because notice and the opportunity to

opt out had been granted, due process was not at issue. land iphiladelphia Stock Exchange,
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Inc., 945 A.2d 1123, 1145-46 (Del. 2008), also cited by appellees, althouglithecognized that
“[iln any settlement of litigation, including class actions, Bease of claims is an essential,
bargained-for element, with the defendants customarily seekindeaseewith the broadest
permissible scope,” the court also recognized that “the scopeeadé¢ase of claims cannot be
limitless, if only because of substantive due process concernagpdilees require a “limitless”
release, then due process requires that class members be dfferogiion to be excluded from the
class.See Laprayl35 S.W.3d at 668 (“In light of the [due process] concerns outlirmetalve are
reluctant to affirm a (b)(2) class that includes claims famages without the concomitant
protections afforded by notice and opt-out, and we cannot do so without knowirgenwtless
members will be provided these protectiofis is particularly true when, as here, the class has
disclaimed consequential damagggemphasis addedgee also Compaq Computer Corp. V.
Albanese 153 S.W.3d 254, 260 n.3 (Tex. App.—Beaumont 2004, no pet.) (“Notice and opt-out
rights will likely be required in a (b)(2) class where damelgens are implicatedand damage
claims are clearly implicated where they may be barred by the juddgin@mphasis added).
Denying constitutional protections constitutes an abuse of distr&tiar-Telegram, Inc. v. Walker
834 S.W.2d 54, 55 (Tex. 1992). We sustain Rocker’s fifth issue.
4, Attorney’s fees

In his first issue, Rocker contends the trial court erred in angattorney’s fees in cash to
class counsel. Rocker contends that because no portion of the beocetWsed for the class were
in the form of cash, no attorney’s fees could be awarded in cash. rReloke on Texas Rule of
Civil Procedure 42(i)(2), which provides:

If any portion of the benefits recovered for the class are irothedf
coupons or other noncash common benefits, the attorney fees

3 Appellees also rely adall v. Pedernales Electric Cooperative, INn278 S.W.3d 536 (Tex. App.—Austin 2009, no pet.), in urging us to ogerrul
Rocker's argument regarding opt-out rightsHail, the court certified a settlement class under Rule 42(H23t 543. The court’s brief mention of
opt-out rights, however, was in response to Hall's arguthanthe settlement was unconscionable, not that it deagsirembers due proceSee id.
at 548. Because tlitall court did not consider constitutional due process is$iadkjs distinguishable.
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awarded in the action must be in cash and noncash amounts in the
same proportion as the recovery for the class.

Subsection (i)(2) was added to Rule 42 in 2003 after the legislaiarcted section 26.003(b) of the
Texas Civil Practice and Remedies Code:

(b) Rules adopted under this chapter must provide that in a class

action, if any portion of the benefits recovered for the classdhei

form of coupons or other noncash common benefits, the attorney’s

fees awarded in the action must be in cash and noncash amounts in

the same proportion as the recovery for the class.
TeX. Civ. PRAC. & REM. CODEANN. 8§ 26.003(b) (West 2008).

The question presented is whether the Supplemental Disclosuresuteristiter noncash
common benefits,” as that term is used in both the statute and éheNal Texas court has yet
considered whether Section 26.003(b) and Rule 42(i)(2) apply to a classsattiement in which
noncash declaratory or injunctive relief is obtained on behalf ofdlse.cAt least one commentator,
cited by Rocker, believes the answer is yes:

The coupon rule will likely deter attorneys from taking on class-
action suits for nonmonetary awards, such as injunctiveaactory
relief. For example, in a case in which class members suing a
environmental polluter obtain an injunction requiring cessation of
pollution-causing activities, Rule 42(i)(2) literally requires ¢bert

to award attorney fees using the same noncash benefits. Mor&over, i
a class suing for declaratory relief on an insuranceacns awarded
declaratory relief, Rule 42(i)(2) requires that the attorneyateard

must also be in the form of declaratory relief.

Michael NorthrupRestrictions on Class-Action Attorney Fee AwadadsS TEX. L. REV. 953, 962—

63 (2005) (footnotes omitted).
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As the trial court recognized, the result of applying Rule 42@d{&)subsection 26.003(b) to
cases involving “other noncash common benefits” is very harsh:

THE COURT: Okay. What about the benefit that the class or the

representative for the class has already obtained for the class? That

being the disclosures. If | disallow this, then they will have ddine a

that work for free and the defendants will have presumalhytiated

the release of the disclosures, which was the subject of theilaws

They will have done that with no benefit. And it would seem that in

the future, if the parties go into these kinds of negotiations knowing

that the Court’s not going to approve them, then it would seem to

impact future settlements as well.
See alsdNorthrup, 46 STEX. L. REV. at 962—63 (noting the “harsh effect its plain languageraile
on cases involving requests for nonmonetary relief,” but explaininftthsprecise concern” was
raised in the legislature; concluding, “[t]herefore, it appteatsan attorney’s sole source of payment
in a class action suit seeking only nonmonetary relief is his rofebeagreement with the class
representatives”).

Plaintiffs* contend that Rule 42(i)(2) does not apply to the attornegsdwarded by the trial
court in this case. They argue that Rule 42(i)(2) applies onlgaiogon settlements,” and “only
when there is a monetary ‘recovery’ of some kind for the cldsihtiffs cite no authority for these
propositions, but contend that the use of the word “recovered” in the statltiee rule “presumes

that money or some other monetary benefit was lost by class meimbee first place.” They argue

The brief submitted by Defendants declined to “take a positidhis issue,” consistent with the terms of the parti¢desgent agreement. The
arguments referenced are made by Plaintiffs, whose atterfemg are at issue.
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that because Rule 42(i)(2) provides that attorneys must be awaedethfthe same proportion as
the recovery the class receives,” the rule must require “a argrmetovery of some kind” that “can
be split proportionally in the first place.” Plaintiffs contend tdcker’'s argument appears to be
that since the Supplemental Disclosures cannot be split proportidiakg, Counsel gets nothing.”
Plaintiffs argue that the rules of statutory construction requutets to presume that a just and
reasonable result was intended by the legislature, as walkkaslbfeasible of executiolke€erTExX.
Gov’'TCODEANN. 8§ 311.021(3), (4) (West 2005). Plaintiffs further contend that Reckgument
construing “other noncash common benefits” to include declaratory or imemnelief “would lead

to absurd results.See Hernandez v. Ebro289 S.W.3d 316, 318 (Tex. 2009) (“Unambiguous
statutory language is interpreted according to its plain langudgss such an interpretation would
lead to absurd results.”).

Where statutory text is clear, it is determinative of tlygslature’s intent.Entergy Gulf
States, InG.282 S.W.3d at 437. The words chosen by the legislature “should be thegsidesb
legislative intent.”ld. (citing Fitzgerald v. Advanced Spine Fixation Sys., 1886 S.W.2d 864, 866
(Tex. 1999)). Only when the words chosen by the Legislature arew@mBigo we “resort to rules
of construction or extrinsic aids.’td. (quotingin re Estate of Nasi220 S.wW.3d 914, 917 (Tex.
2007)). As the court explained Alex Sheshunoff Management Services, L.P. v. Joh&66n
S.W.3d 644, 651-52 (Tex. 2006), “[o]rdinarily, the truest manifestation of wiisteors intended
is what lawmakers enacted, the literal text they voted on.ehlaisted language is what constitutes
the law, and when a statute’s words are unambiguous and yieldeaisgsglapable interpretation,
the judge’s inquiry is at an end.” If a term is not defined in the statute, werloatis¢ statute’s

words according to their plain and common meaning unless a contratyants apparent from the
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context, or unless such a construction leads to absurd reEilid.P’ship, Ltd. v. Bd. of Regents of
Univ. of Houston Sys255 S.W.3d 619, 633 (Tex. 2008) (citingXT Gov’' T CODEANN. § 311.011).

In determining legislative intent, we also look to the statutevésole and not to its isolated
provisions. Dallas Cent. Appraisal Dist. v. Tech Data Cqr@30 S.W.2d 119, 122 (Tex. App.—
Dallas 1996, writ denied). In section 26.003, the phrase “noncash common bewcefits in
subsection (b)Section 26.003 is entitled “Attorney’s Fees,” and subsect)@rdaides in part, “[i]f
an award of attorney’s fees is available under applicable stibstiaw, the rules adopted under this
chapter must provide that the trial court shall use the Lodesthotht calculate the amount of
attorney’s fees to be awarded class counsetX. Tiv. PRAC. & REM. CODEANN. 8§ 26.003(a)see
alsoTEx. R.Civ. P.42(i)(1) (court must determine lodestar figure in awarding att¢sriegs). In
context, subsection (b) appears in a section setting guidelines for the recovgnelyat fees.

Further, we interpret a provision in the context of the entire law in whistiaund. Tech
Data Corp, 930 S.W.2d at 122. Chapter 26 of the Civil Practice and Remedies Catled ent
“Class Actions,” was “adopted as part of the sweeping tort refoptemented by House Bill 2in
2003. See Molinet v. Kimbrell356 S.W.3d 407, 417 (Tex. 2011) (Lehrmann, J., dissenting)
(discussing amendments to Chapter 33 of the Civil Practice anddi®sn@ode). In four sections,
Chapter 26 requires the supreme court to adopt rules “for the fagffasient resolution of class
actions” in accordance with “the mandatory guidelines establishédsghapter,” provides for
attorney’s fees as discussed above, and also sets forth provisiamsngglass actions involving
the jurisdiction of a state agencyext Civ. PRAC. & REM. CODE ANN. 88 26.001, 26.002, 26.003,

26.051 (West 2008). Section 26.002, in particular, provides that the rules adofitegbygreme

5
Act of June 2, 2003, 78th Leg., R.S., ch. 204, § 1.01, 2003 Tex. Ges.84a, 848.
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court “mustcomply with the mandatory guidelines established by this chaptdr.’§8 26.002
(emphasis added.)

With these principles and context in mind, we examine the words ugbd lagislature in
section 26.003(b). The word “benefits” is not defined in the statute, bdarggpeace in subsection
26.003(b), first in the phrase, “if any portion of the benefits recoverdddaiass,” and then in the
phrase, “coupons or other noncash benefits.” Although “benefit’ is sonsetiseel to describe a
monetary payment (for example, unemployment “benefits”), herefigebty “noncash,” “benefit”
means an “advantage” or “good.” BASTER S THIRD NEW INTERNATIONAL DICTIONARY 204 (1981).
We do not agree with Plaintiffs that section 26.003(b) is limited to coupon settlenietplain
language of the statute indicates otherwise, using the phrase “caupmther noncash common
benefits.” “Other noncash benefits” is a separate term. “Cai@amstruction ordinarily suggest
that terms connected by a disjunctive be given separate meanings tihdecontext dictates
otherwise . . . ."Reiter v. Sonotone Corpi42 U.S. 330, 339 (1979).

We also reject Plaintiffs’ contention that the words “recoved'tecovery” imply that
some “monetary recovery” is required before section 26.003(b) appliésct,|the section appears
to be designed to apply particularly when there is no monetary rgcaleo cash is recovered for
the class, attorney’s fees may not be awarded in cash. AccBingffs’ contention would result
in attorneys receiving one hundred percent of their fees wheretseretovers no cash, but only a
fraction of their fees if the class recovers a small peagendf cashSeeTex. Civ. PRAC. & REM.
CoDE ANN. 8 26.003(b) (“the attorney’s fees awarded in the action must be in mdsioacash
amounts in the same proportion as the recovery for the class’all Bbihese reasons, we conclude
that the phrase “other noncash common benefits,” used in the statute aund tincludes the relief

obtained here on behalf of the class, that is, the Supplemental Disclosures.
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Plaintiffs also argue they may recover their attorney’s fesger the “common fund
doctrine.” As we explained i@ity of Dallas v. Arneit762 S.W.2d 942, 954 (Tex. App.—Dallas
1988, writ denied) (a class action), the common fund doctrine is an iexcepthe general rule that
“absent a statutory or contractual basis for an award of attt@egyeach litigant must bear his own
attorney fees. Plaintiffs argue that the common fund doctrine applies to “awarcsegavhere a
plaintiff has successfully maintained a suit, usually on behalfadiss, that benefits a group of
others in the same manner as himseéMills v. Elec. Auto-Lite C9396 U.S. 375, 392 (1970). The
common fund doctrine “is based on the principle that those receivingribétbef the suit should
bear their fair share of the expense®inett 762 S.W.2d at 954. As in section 26.003(b),
discussions of the common fund doctrine often use the word “benefililisn the Court reasoned
that “[t]o allow the others to obtain futlenefitfrom the plaintiff's efforts without contributing
equally to the litigation expenses would be to enrich the others ymtistie plaintiff's expense.”
Id. (emphasis added). The common fund rule could be applied to prevent unjust enrichment even
though the suit “has not yet produced, and may never produce, a monetargyrgoavevhich the
fees could be paid.ld. The Court recognized the “substanti@hefit to a corporation from a
derivative suit “regardless of whether thenefitis pecuniary in nature.’ld. at 395 (emphasis
added).

In Texas, however, the common fund doctrine has been limited tarcadesh the value of
a pecuniary benefit to the class has been establigmethel v. Capital Nat'l| Banib18 S.W.2d 795,
801 (Tex. 1974). Thknebelcourt stated, “[ijn our view, a pecuniary benefit to the classjisired
before there can be an award of attorney’s feéds.The court discussed the common fund doctrine
and its application by the United States Supreme CoWtilia, noting that “[t]he federal courts

speak of ‘substantial benefit’ although not always in terms of pegumaefit.” See idat 800. In
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requiring a pecuniary benefit, the court reasoned, “[t]he essergialdfahis suit for attorneys’ fees
is the claimed pecuniary benefit to the non-participating deviseditianes . .. .”ld. at 801. The
Knebelcourt also concluded,

Finally, it is to be emphasized that the measure of a recovery of

attorney’s fees is necessarily determinable in the lighteohature

and extent of the benefit accruing to the non-participatiegibers of

the class; and that parties purporting to have brought about a

pecuniary benefit should bear the burden of establishingtbatilue

and the resulting enrichment that calls for an equitable awdandim t

behalf.
Id. at 802. UndeKnebe] attorney’s fees may not be recovered until the party seekingatoems
the pecuniary value of the benefits achieved for the cldss.

An approach similar to the court's Knebelwould be equitable here. A party seeking
attorney’s fees under section 26.003(b) or rule 42(i)(2) could “bear thenfrdstablishing” the
value of the pecuniary benefit to the class “and the resulting enrichment tedbcalh equitable
award in their behalf,Knebe] 518 S.W.2d at 802, to recover fees under the standards set theh
statute and the rule. Section 26.003 as well as Rules 42(h) aredguli@elines for the recovery of
fees by class counsel, and contemplate “an award of attorney’s.feavailable under substantive
law.” SeeTex. Civ. PRAC. & REM. CODE ANN. 8 26.003(a). And as the trial court noted, if
attorney’s fees are disallowed, then the class will havevestai benefit “for free.” Federal courts
take a similar approach in determining attorney’s fees underdéss &ction Fairness Act when a
proposed settlement in a class action provides for recovery of couer28 U.S.C.A. § 1712
(2006) (giving trial court discretion to receive expert testimaggarding the “actual value to the
class members” of coupons redeemed, and including provision allowing ahaha#orney’s fees

“for obtaining equitable relief, including an injunction, if applicablege also Radosti v. Envision

EMI, LLC, 760 F. Supp. 2d 73, 77-79 (D.D.C. 2011) (discussing recovery of attorney’s fees under
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28 U.S.C.A. §1712). Further, appellees offered evidence of the benefitsrednigr the
Supplemental Disclosures on the class, although no evidence of pecuhianyasincluded. And
the specific mention of “coupons” suggests that coupon settlemergsteeprimary concern
addressed in subsection 26.003(BeeNorthrup, 46 STEX. L. REV. at 961 (discussingloyed
court’s scrutiny of coupon settlements and legislative action that followed).

However, application of the common fund doctrine may be limitelddogtpress wording of

section 26.003(b).Even if counsel established the pecuniary benefit to the clatisns2s.003(b)

In addition to the express wording of the statute, theegislative history supporting our conclusion. In a sefig=cent opinions, however, the
Texas Supreme Court has debated the role of legislativeyhiststatutory interpretationSee, e.gOjo v. Farmers Grp., Inc356 S.W.3d 421, 433
(Tex. 2011) (“[e]ven when a statute is not ambiguous on itsfaeean consider other factors to determine the Legislatatent”);|d. at 439 (Willett,
J., concurring) (“I accept a cautious (and non-villainous) fof extrinsic aids, including certain legislative histamere a nebulous statute is
susceptible to varying interpretations, but our rule for unambgatatutes is uncomplicated: ‘Where text is clear, tadtsrminative,” making any
foray into extratextual aids not just inadvisable but, as we fepeatedly derided it, ‘inappropriate.™) (footnotes ord)tteee also Molinet v. Kimbrell
356 S.W.3d 407, 414 (Tex. 2011) (“Statements made during the legiplatoess by individual legislators or even a unanimoisldéige chamber are
not evidence of the collective intent of the majoritiebath legislative chambers that enacted a statutdén v. Hernandez315 S.W.3d 1, 9 (Tex.
2010) (Willett, J., concurring) (“Mining legislative minutise divine legislative intent may be commonplace, but as we hald, relying on such
materials is verboten where the statute itself is abdpklesar.”). Applying this “cautious” approach to the ublegislative historysee Alex Sheshunoff
Mgmt. Servs., L.P209 S.W.3d at 652 & n.4, we do note that in at least one coserhi#aring in the voluminous legislative history accompanying
House Bill 4, the very concern raised by the trial judge andllappéhere was discussed:

MCCONNICO: Then going back . . . on Article 1 on the clactons . . . And also looking back at the
very fro—front of that rule on, where it says, 26.00, Se@®003(b). And then it says, rules adopted
under this chapter must provide in a class action if any parfithe benefits recovered for the class are
in the form of coupons or other noncash common benefits. Them geetie [sic] the attorney’s fees
awarded to, in the same proportion as the recovery forlaise.c We think that this presents some
difficulty, because the problem is, generally, when claserecare settled, and say there is a coupon
settlement, | know there’s special problems with couporeseatthts, there also is other relief granted to
the class.lt could be in a declaratory relief, it's that the defendant is goinddp a practice or they're
gonna, going to do some other practice in the future or whatever. And, s@s#tiat other relief is a
larger part of the recovery than the coupons or the cash. And we thEnknfiair to the class counsel to
say that all you're going to get is a proportion of the c—cash or of the couphink | we should give the
trial courts discretion and, of course, they're gonna be appealed, that'slsngihat can be reviewed b
[sic] the appellate court to see if the other things that are awarml#tktclass, are of benefit to the class,
that should be a basis of the compensation also.

RATLIFF: But are the courts gonna disagree if the counsdbath sides agree to some kind of
sweetheart coupon deal, and—a—a—a—

MCCONNICO: Well, they have, you know, in the Supreme Caguart, know, in the Bloyed opinion,
Bloyed versus GMC, said we can't have it where the classsel gets all he [sic] money, and then all of—
and then the class itself gets a bunch of coupons that arellpagizthless. And, what has happened
since the Bloyed opinion, is that you've had attorneys thgtwe out and they've been very aggressive
objecting to class action settlements where the clasgietdyworthless coupons, and then the attorneys
get all the cash. So, | think the system, and | understandcgmaern, and | think it is extremely
legitimate concern. But, | think the system is corredtisgjf and is taking care of that problem.

RATLIFF: Well, do you wanna submit some wording, would HBebé glad to look at it. I, | wanna stop
this, th—-these sweetheart deals. (Inaudible)

MCCONNICO: Well, we will try to put some language intthaforces that, and | understand hat [sic]

your concern is, it will help with that conceidoyt, at the same time if here’s a benefit, you know, in
environmental cases this happens all the time where there might beimmerental practice stopped,

—24—



requires that attorney’s fees “must be in cash and noncash amoth@same proportion as the
recovery for the class.” Here, if there was no cash recovetié class, fees could not be awarded
in cash, regardless of the value of the benefit to the (s Ex. Civ. PRAC. & REM. CODEANN. §
26.003(b). We may not apply an equitable doctrine to achieve a result fgolpthe statuteSee
Entergy Gulf States, In@282 S.W.3d at 433 (“Enforcing the law as written is a court’s safiege
in matters of statutory construction, and we should always réfoanrewriting text that lawmakers
chose . .. .")see also Schindler v. Schindléd9 S.W.3d 923, 933 (Tex. App.—Dallas 2003, pet.
denied) (common fund rule did not apply to allow attorney’s fees whelmata code provided
statutory basis for award of attorney’s fees). We hold, therefioa¢ the trial court erred by
awarding cash attorney fees in its judgment. We sustain appellant’s fiest iss

Because the interpretation of section 26.003(b) is a matter affppsession, however, and
because of the equities noted, we may remand in the interesicd.j&ste Caller-Times Pub. Co.,
Inc. v. Triad Commc'ns, Inc826 S.W.2d 576, 588 (Tex. 1992) (remand in interest of justice
appropriate where question presented was one of first impression tatdes)s In considering the
Plaintiffs’ request for attorney’s fees at the hearing to agpttoe settlement agreement, the parties
did not offer evidence from which the trial court could have determimedadlue—if any—and

proportions of the noncash common benefits recovered for the class. @mréne trial court may

but the class doesn't really get any cash, or gets very little cBisén there isn’t any impetus given to
the plaintiffs counsel to take that case if he isn’t goingdt compensated.

RATLIFF: Yeah, well, | can understand the difference in injunctive reliefroithing like that—
MCCONNICO: (Right.)

RATLIFF: —when, when it is, in fact, some kind of an instemtrother than cash is what I'm concerned
about.

MCCONNICO: Yes sir.
RATLIFF: All right.
MCCONNICO: We understand that.
Senate Committee Hearings on H.B. 4, 78th Leg., R.S. BY12003), reprinted in 3 The Legislative History of Tex. H.BThe Medical Malpractice &

Tort Reform Act of 2003, 1800-1802 (emphasis added). Section 26.003(bydrpwas not changed to reflect these conc&eslEX. CIv. PRAC. &
REM. CODE ANN. § 26.003(b).
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consider evidence and argument offered by the parties regardingryecbatorney’s fees within
the constraints of section 26.003 and Rule 42(i).
CONCLUSION
We sustain Rocker’s first and fifth issues. We reverse théopserof the trial court’s
judgment overruling Rocker’s objections as to: (1) certificatiom skttlement class without
granting to class members the option to request exclusion fromag®e and (2) the award of
attorney’s fees. We remand the cause for further proceeditgstesse issues. We overrule all

remaining issues and affirm the trial court’s judgment in all other respects.

MARTIN RICHTER
JUSTICE

100903F.P0O5
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In accordance with this Court’s opinion of this date, the judgment ofriddecourt is
AFFIRMED IN PART andREVERSED IN PART.

We REVERSE the portions of the trial court’s judgment overruling the objections of
appellant Daniel J. Rocker as to: (1) certification of a se#fd class without granting to class
members the option to request exclusion from the class, and (2) dh# afvattorney’s fees. We
REMAND the cause for further proceedings as to those issuesARNERM the trial court’s
judgment in all other respects. IGRDERED that appellant Daniel J. Rocker recover his costs of
this appeal from Appellees Centex Corporation, Timothy R. EllehdarT. Alexander, Ursula O.
Fairbairn, Matthew K. Rose, James J. Postl, David W. Quinn, FrederRoses, Thomas M.
Schoewe, Thomas J. Falk, Clint W. Murchison Ill, Pulte Homes, Incy Baseman, D.M.D. and
Laurie Jacobs, D.M.D. Profit Sharing Trust, Julie Praytor, Gale Hanson, and Collger@iVi

Judgment entered August 10, 2012.
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