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This appeal arises from a forcible entry and detainer actigallylrought in justice court

by appellees Debra Ross and Jim Ross against appellantsrlamngo and Cary Schulman in which

appellees sought possession of certain residential propergdacdieath, Texas. The justice court

issued a judgment of eviction in favor of appellees, awarding appellees possessiqraeny

along with back rent, attorney’s fees, and court costs. Appedlippéealed to the county court at law,

and after a trial de novo, the county court at law issued a finahjeiigagainst appellants awarding

appellees possession of the property, back rent, attorney’s fees, @ndeaffirm the trial court’s

judgment.



l.

Appellees own property in Heath, Texas. They leased the propeppétiants under a
residential lease agreement with a term of March 1, 2009, tahMa&011. At the same time, the
parties entered into a “Lease to Purchase Option Agreemetitigsierrth the terms under which
appellants could exercise an option to purchase the property during the lease term.

The lease provided that appellants would pay monthly rent on the fyrsf @ach month
during the lease term. The lease also required that the texwanpdy with the homeowners’
association rules affecting the property and that theyrobtaien approval from the landlord before
making certain changes on the property, such as installation oefxtdihe lease prohibited the
tenant from causing or allowing any lien to be filed against artyopasf the property. The option
agreement expressly provided that “[flor this Option to Purchaseefitent to be enforceable and
effective, the Buyer/Tenant must comply with all terms and conditions of the Agasement.”

In an e-mail to appellees dated June 2, 2010, appellants wrote thduiedy give notice,
pursuant to the Lease to Purchase Option Agreement dated the 26th of February, 20@&hywe her
exercise our rights to purchase the property the subject of then@®ygreement.” The e-mail stated
that the closing would take place on June 30, 2010. Appellants contend tlugseekiheir option
on additional occasions. There is no dispute, however, that no closingakvelace and title to the
property was never conveyed to appellants.

In July 2010, appellees received notice from the homeowners’ assothatithey had been
charged a fine because the property was out of compliance withi¢serelating to garbage and
trash. In August, appellees sent this notice to appellanteamahded reimbursement in the amount
of the fine. In a letter dated October 13, 2010, appellees gave appellants notice iof &fatilés

under the lease, including allowing a lien to be placed on the profidye fto make repairs, and



failure to obtain permission for modifications to the property. Ttterl@also gave notice that
appellees would not renew the lease. Additional notices of defatdt semt to appellants in
November. And in a letter dated December 6, 2010, appellees sent aiwbiteof default and
notice of termination of appellants’ right to occupy the premises.

Appellants did not vacate the premises and did not pay rent aftembec 2010. This
appeal follows the county court at law’s final judgment.

Il.

Appellants present three issues in their appeal. In theiisBrgt, citing section 5.062(a)(2)
of the Texas Property Code, appellants contend that the triabcadtin concluding that they did
not exercise the option to purchase the progehtytheir second issue, appellants contend there was
no jurisdiction in the justice court or the county court at law because there vaaxglioyd-tenant
relationship between appellants and appellees. In their lastappatiants contend that appellees’
failure to send notice under sections 5.063 and 5.064 of the Texas Properiyr€deed their
right to pursue any remedy.

[l

The sole question presented to the trial court in a forcible @migetainer suit is the right to
immediate possession of properBicev. Pinney, 51 S.W.3d 705, 709 (Tex. App.—Dallas 2001, no
pet.). Title to property is not at issuk., citing Tex. R. Civ. P.746; see also Williams v. Bank of
New York Mellon, 315 S.W.3d 925, 926—-27 (Tex. App.—Dallas 2010, no pet.) (onlyirsureible
entry and detainer suit is right to actual possession; meriideo$hall not be adjudicated). To

prevail in a forcible entry and detainer action, a plaintiff isrequired to prove title but is only

The trial court’s findings of fact and conclusions of lawiided findings and conclusions relating to the option to pur¢hageoperty. The
trial court apparently considered these findings necessagdltving appellants’ plea to the jurisdiction. We conghizse findings to be superfluous to
the issue over which the trial court had jurisdiction, thahisijssue of the right to immediate possession. As waslidelow, appellants’ contentions
about the exercise of the option were based on sectionspfojerty code which we conclude are inapplicable. Becauseaheotirt's remaining
findings and conclusions provide ample support for the trial coudgment and are supported by evidence, there was no revensibla making the
superfluous findingsSee Merry Homes, Inc. v. Chi Hung Luu, 312 S.W.3d 938, 950-51 (Tex. App.—Houston [1st Dist.] 2010, no pex)RTAPP.
P.44.1(a). We express no opinion on whether appellants exerciseptitre
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required to show sufficient evidence of ownership to demonstrate asupgit to immediate
possessionRice, 51 S.W.3d at 709. Where the right to immediate possession necassauilgs
resolution of a title dispute, however, the justice court has no jur@dio render a judgmentd.

At the outset, we note that appellees pleaded and offered evidence to theptwtcible
entry and detainer claim. They established that they were the avirtieesproperty; they entered
into a lease agreement with appellants; appellants were inlidehaer the lease; appellees gave
notice of default and notice to vacate the premises; and appedldadstd vacate the premises and
continued to reside there. Appellants did not offer evidence to the on&ppellees therefore
established that they had a superior right to immediate possession of the prégsady.

Relying on our opinion iluyer v. Rose, 601 S.W.2d 205 (Tex. Civ. App.—Dallas 1980,
writ ref'd n.r.e.), appellants contend that the right to immediatesgess of the property requires
resolution of a title dispute. Appellants argue that, becausexbeysed the option to purchase the
property, there was no longer a landlord-tenant relationship betweparthes so that a forcible
entry and detainer suit was improper Glyer, we concluded, “[w]e hold that the purchaser’s right
to possession of the property depended not on his compliance with the terms of a lease, but on his
compliance with the terms of a sale and this was a question norgcte title to the property which
could not be finally decided in the justice courtd. at 206. Appellants contend that, asinyer,
the claim of possession here depends upon whether appellants “comphigtievdontract for
conveyance, as set out in their Option Agreement.”

Guyer is distinguishable. The contract at issu&uyer was neither a lease nor an option
agreement; it was a “contract for sale of a residerickdt 205. The contract for sale provided that
the seller leased the premises to the buyer until the datesiriglor the date of termination of the

contract. The monthly rent was to be credited against the pungheseld. at 206. The parties



agreed to a closing date, but the closing did not oddui.he buyer argued, and we agreed, that the
contract was not a lease but a contract of sale and that the yrfoertitil payments were considered
advance payments of the purchase prick.at 207. We concluded that, after the agreed closing
date, the buyer did not claim any right to further possession aar# teut rather claimed possession
as purchaseidd. Whether the buyer had the right to possession as purdegszded upon whether
he complied with the provisions of the contract of sale and thus obtajuédlde title to the
property. Id. We distinguishedHaith v. Drake, 596 S.W.2d 194 (Tex. Civ. App.—Houston [1st
Dist.] 1980, writ ref'd n.r.e.), stating that “[ijn that case the tobserved that the purchaser had
only an equitable right rather than an equitable title because motheoimplied with the contract,
which required payment of the entire purchase price before he woultitteieo a conveyance of
the property.”Id.

Here, there is no question that even if appellants exercised the,dpgy do not have title,
equitable or otherwiseSee, e.g., Yartov. Gilliland, 287 S.W.3d 83, 89-90 and n.11 (Tex. App.—
Corpus Christi 2009, no pet.) (purchaser can acquire equitable title by merelythaymgchase
price and fully satisfying his obligations under the contractlapfellant Schulman testified at trial:

Q. You would agree, would you not, Mr. Schulman, that you do
not own the property at 815 Faith Trail?

A. Okay. | would agree that we’re not the title owners because
the title’s not in our name. We have no deed.

Q. And you agree that you don’t own it, right?
Well, | agree that we don’t have a title, but we're seetileg
specific performance that she should transfer the title. But so
should we own it? Yes. Do we have title? No. That’s what the
dispute is about.

Q. And you never have had title, have you?



A. Well, no, we haven't. She’s never transferred it.
Appellants’ claim is that the purchase should have been closed@rduld have been transferred
to them but was not. Such a claim may be decided in a sepatatedssiirict court. See Rice, 51
S.W.3d at 709 (displaced party may bring separate suit in distuitto determine question of title;
forcible detainer actions in justice courts may be brought and predemrtcurrently with suits to
try title in district court). Because title was not auessthe justice court had jurisdiction over
appellees’ forcible entry and detainer siteid.; seealso TEX. PROP. CODEANN. § 24.004 (West
2000 & Supp. 2012) (justice court in precinct in which real property isdddaas jurisdiction in
eviction suits).

All of appellants’ issues are premised on the assertion thatekeicise of the option
converted the lease into a contract for sale that actually cahweyership of the property and gave
them a greater right of possession. Appellants rely on Gta@abchapter D of the Texas Property
Code, addressing executory contracts for conveyaBsel EX. PROP. CODEANN. 88 5.062-5.085
(West 2004 & Supp. 2012). Subchapter D addresses transactions “involvingatogxeontract
for conveyance of real property used or to be used as the purchesielesice.” EX. PROP. CODE
ANN. 8 5.062(a) (West Supp. 2012). Appellants argue that Subchapter D apphesojation
agreement under the terms of section 5.062(a)(2), which providesari(@ption to purchase real
property that includes or is combined or executed concurrently with a resideag@hblgreement,
together with the lease, is considered an executory contracifeeyance of real property.” They
contend that “[a]s of June 2, 2010, when they delivered their notice tihat¢ne exercising their
option, the parties no longer had an option agreement but a straightfdowaling contract for the
sale and purchase of real property.” Therefore, they claim theywo longer tenants and could not

be evicted in a forcible entry and detainer suit.



We disagree with appellants that the application of section 5.062(a)(&) create an issue
involving title to the property. First, even if Subchapter D applies, hies application would be
expressly limited because the term of the “executory cohttissue is less than three yearsx.T
ProrP. CODEANN. 8 5.062(f) (West Supp. 2012) (only certain sections of subchapter apphy dfte
contract is three years or leds)Section 5.062(f) provides that “[n]otwithstanding any other
provision of this subchapter, only the following sections apply to an exgadantract described by
Subsection (a)(2) if the term of the contract is three yealsser. . . .” The contract on which
appellants rely provides that “[t]he option to purchase period commenddsrch 1, 2009, and
expires at 11:59 PM March 1, 2011.” Therefore, only sections 5.063-5.065, 5.073 {except
section 5.073(a)(2)), and sections 5.083 and 5.085 of Subchapter D would apply tdi¢lseé par
agreement.

Appellants rely on subsection 5.0621(b), which provides that “[a]fter a tenant eseanis
option to purchase leased property under a residential lease debgrimdection (a), Chapter 92
[of the Property Code, regarding residential tenancies] no longer applieddagbg Appellants
argue that because they exercised the option to purchase the ptopegtis no longer a landlord-
tenant relationship between the parties to support a forcible extdesainer action. But under the
express terms of section 5.062(f), subsection 5.0621(b) is not applicaatklitlon, section 5.081
entitled “Right to Convert Contract,” does not applsee § 5.062(f). Section 5.081 permits a
purchaser “at any time” to “convert the purchaser’s interesbipguty under an executory contract
into recorded, legal title in accordance with this section.” Thuey @nder Subchapter D, the

purchaser does not obtain title until the purchaser tenders or delipemnissory note for the

2 We note that a sister court recently concluded Subchagtief it apply to a conventional contract for sale of réaltyhich the seller and
purchaser mutually agreed to complete payment and title trasBedate certainSee Shook v. Walden, 368 S.W.3d 604, 627 (Tex. App.—Austin
2012, pet. filed). The court noted that a number of courts havéeddigxecutory contracts” with “contracts for deed” under whibk purchaser
obtains an immediate right to possession but the sellensé¢gjal title and has no obligation to transfer it unlessiatithe purchaser finishes paying
the full purchase price . . . which is typically done in instalits over several yeardd. at 624. The court concluded that even if the term “executory
contract” as used in Subchapter D is not limited to contfactdeed, court decisions “are consistent with a recognitiomhat is apparent in the
structure and wording of Subchapter D—that the ‘executory cont@atemplated by the Legislature, whether or not extending beypotidcts for
deed, contemplates that the purchaser satisfy a seriesgattioiols over an extended period of time before the sellarhabligation to transfer title.”

Id. at 627.
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balance of the purchase price due under the executory contracbnilede that even if Subchapter
D applies to the parties’ “Lease to Purchase Option Agreenthet is no title dispute to be
resolved and the justice court had jurisdiction to enter a judgmeppéll@es’ forcible entry and
detainer suit.
CONCLUSION
The trial court correctly decided the sole issue that wasdifthe right to possession of the

property® We resolve appellants’ issues against them and affirm the trial court'séatigm

JOSEPH B. MORRIS
JUSTICE
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In their reply brief, appellants invite us to consider otesués raised in motions that are not a part of this appéabecline to do so.



@Court of Appeals
Fifth District of Texas at Dallas

JUDGMENT

JENNIFER LUGO AND CARY Appeal from the County Court at Law of

SCHULMAN, Appellants Rockwall County, Texas. (Tr. Ct. No. CI11-
030).
No. 05-11-00517-CV V. Opinion delivered by Justice Morris, Justices

Moseley and Myers participating.
DEBRA ROSS AND JIM ROSS, Appellees
In accordance with this Court’s opinion of this date, the judgment ofridecourt is
AFFIRMED. ItisORDERED that appellees Debra Ross and Jim Ross recover their cdsts of t
appeal from appellants Jennifer Lugo and Cary Schulman and fromsthdegaosit in lieu of cost
bond. After all costs have been paid, the clerk of the Rockwall County court isdli@ctdease
the balance, if any, of the cash deposit to appellants Jennifer Lugo and Cary Schulman.

Judgment entered August 28, 2012.

/Joseph B. Morris/
JOSEPH B. MORRIS
JUSTICE




