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Appellant/Cross-Appellee James H. Owen appeals from thedrigf€order granting Jim
Allee Imports, Inc. d/b/a Rusty Wallis Volkswagen’s (“RW”) nuotifor sanctions. In eight issues,
Owen contends the trial court erred in concluding that: (1) an intéateeappellate court’s decision
that rejects a legal theory makes any subsequent lawsditywithin the deciding court’s jurisdiction
and based on that theory, sanctionable; (2) he lacked a good faith argument for theakthaessal
Court’s decisions concerning the inclusion of financed negative eqaityaw vehicle’s cash price;
(3) the Texas Finance Code provisions permitting the financing ofinegguity rendered Krisle’s

claims groundless; (4) Krisle’s knowledge that the dealer wasding her negative equity barred



her from pursuing any claim for violation of the cash price provisi@@)ghe legislature’s 2009
statutory amendments, eliminating civil recovery for cash priotatons, could be applied
retroactively to bar Krisle’s claims; (6) any information @weay have withheld from Krisle could
support the imposition of sanctions; (7) RW established that Owerdlackefactual basis for
alleging DTPA, fraud, and intentional infliction of emotional distidasns on behalf of Krisle; and
(8) sanctions were properly awarded against him under rule 13 orTiRA.DRW responds to
Owen’s issues and raises a single cross-point, arguing this appeal@is under rule 45 of the
Texas Rules of Appellate Procedure and, thereby, warrants anafyastddamages against Owen.
We affirm.
BACKGROUND

In August of 2007, Rhonda Krisle purchased a Volkswagen Eos from RWtidKee price
for the Eos was $35,964. Krisle was “upside-down” on her trade-in anddamrdinance her
negative equity as part of the purchase price of the Eos. Kiisieately entered into a retail
installment contract with RW and financed $46,437.27 to purchase the caranidint included
the balance of Krisle’s trade-in, listed as $14,500, in addition to tax, title, licensehandieats.

Following her purchase, Krisle heard a radio advertiseérbgrtihe Weinstein Law Firfithat
caused her to visit the firm’s website. After determiningrsaight have been a victim of fraud,
Krisle contacted the law firm and spoke with an employee who reglgisé send in the purchase
contract and the window sticker. Krisle sent those documents and suliBepeeived a letter

from the firm indicating that she appeared to have a claimleKatined the Weinstein Law Firm

1
Krisle testified during her deposition that the advertiserasitally indicated that if she was upside-down on her tradsdiif she traded it in
for a new car, she may have been a victim of auto finaaacel f

Krisle used the name “Weinstein Law Firm” during her defmsitOur review of the pleadings filed in the trial coutefthe name of the firm
was “Jeffrey L. Weinstein, P.C.” For simplicity; hoveeywe will also refer to the firm as the “WeinsteinLBirm.”



to represent her.

Krisle testified she did not hear from the Weinstein Law Eigain until she contacted them
in May of 2009, almost six months later, in order to request the stfdtes case. At that point, an
employee of the firm notified Krisle that a lawsuit had beeadfbn her behalf. Krisle had not
received a copy of the lawsuit that had been filed on her behalf d2B8p2009, alleging claims for
fraud, violations of the Texas Finance Code, money had and received MdI&#ns, intentional
infliction of emotional distress, and promissory estoppel.

In December of 20090Owen, an attorney with the Weinstein Law Firm, contacted Krisle
about a court-ordered mediation that needed to take place by DecemB8029,During their
conversation, Krisle indicated to Owen her willingness to metfiatease. In a December 29 email,
Owen made an offer of settlement to RW’s counsel in the amount of £4600gent upon RW’s
acceptance prior to mediation. Krisle testified she was nelka t$7,000 offer had been made to
settle her case.

Krisle did not mediate the case and, as of the date of her depdsitierstill did not know
why the case had not been mediated. A December 28, 2009 email fronedretor’s office;
however, states they were told by the Weinstein Law Firmhbdirtn had not been able to contact
Krisle. On January 1, 2010, the mediator again contacted the Weiretelirm in an attempt to
obtain Krisle’s available dates for the mediation. Krisle fiestishe did not recall being contacted

regarding her availability.

8 Krisle indicated Owen contacted her before Christmas,fordoBecember 25, 2009.

4
May 4, 2010.
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On February 22, 2010, RW filed its motion for summary judgment, agspégative equity
and this Court’s decision Bledsoe Dodge, LLC v. Kubers#s a basis for a take nothing summary
judgment on Krisle’s Texas Finance Code claims. Krisle stteddid not receive a copy of the
motion. Krisle testified she learned of the motion for summary j@sgrnvhen an employee of the
Weinstein Law Firm called her, requesting she sign an affil@\be attached to her response.
Within a few days of signing the affidavit, an employee of thendtein Law Firm called Krisle
about dismissing her case due to the “Dallas case.” Kriskeddo non-suit her claims and,
therefore, thought there would be no need to respond to RW’s motion for summary judgment.

However, Owen, on behalf of Krisle, responded to the motion and amendkedsq{retition
on March 15, 2010. Krisle testified she was unaware her petition hadabesnded. The first
amended petition dropped all of her claims, except for her castclaiiceunder the Texas Finance
Code. A few days later, Krisle filed a non-suit of all claif@sven signed all of the pleadings filed

on behalf of Krisle.

5
279 S.W.3d 839 (Tex. App.—Dallas 2009, no pet.).



On March 24, 2010, RW filed its motion for sanctions against Krislehanattorneys of
record, Owen and Jeffrey Weinstein, under rule 13 of the Texas &@@al Procedure, sections
9.012 and 10.001 of the Texas Civil Practice & Remedies Code, and sectioc)10f. 8 DTPA.
RW then proceeded to take the deposition of Krisle. Based upon the deposkrisle, RW filed
its nonsuit, with prejudice, of all claims against Krisle andittia¢ court dismissed those claims.
Owen and Jeff Weinstein responded to the motion for sanctions. Fglawearing on the motion,
the trial court granted RW’s motion for sanctions against Owesreiamount of $20,000The trial
court entered its order on July 6, 2010 and then amended the order at teeaEigu¢, deleting all
references to chapter 9 of the Texas Civil Practice and Rem€&dude, on July 19, 2010. Thus, the
amended order awarded sanctions to RW pursuant to rule 13 of theRDdéessf Civil Procedure
(“rule 13”), section 10.001 of the Texas Civil Practice and Reméciee (“section 10”), and
section 17.50(c) of the DTPA (“section 17.50(c)").

ANALYSIS
A. Standard of Review

We review the imposition of sanctions under an abuse of discretion star®te Low v.
Henry, 221 S.W.3d 609, 614 (Tex. 2007) (discussing standard of review for bail3 and chapter
10 sanctions)Mosk v. Thoma483 S.W.3d 691, 696 (Tex. App.—Houston [14th Dist. 2003, no pet.)
(DTPA standard). An appellate court may reverse the trial’'sauling only if the trial court acted
without reference to any guiding rules and principles, such thaulitsgrwas arbitrary or
unreasonable.Cire v. Cummingsl34 S.W.3d 835, 838-39 (Tex. 2004). To determine if the

sanctions were appropriate or just, we must ensure that thetieastanexus between the improper

6 . . .
In addition to the $20,000, the trial court ordered Owen to 7,500 in the event of an unsuccessful appeal to this Court; (2) $216@0
event of an unsuccessful petition to the Texas Supreme Cou(B)a$6,500 in the event of an unsuccessful appeal to the Texas Supoarhe



conduct and the sanction impose&tbohn Hosp. v. Mayet04 S.W.3d 878, 882 (Tex. 2003).
B. Rule 13, Section 10, and Section 17.50(c)

Rule 13 and section 10 permit the trial court to sanction an attornggriyr for filing
motions or pleadings that lack a reasonable basis in fact oSes/Low221 S.W.3d at 614. Rule
13 provides that the signature of an attorney constitutes a @eiby him that he has read the
pleading, motion or other paper; that to the best of his knowledge, information, aiddreied
after reasonable inquiry the instrument is not groundless and brougttfaithaor groundless and
brought for the purpose of harassmergx.R.Civ.P.13. “Groundless” means no basis in law or
fact and not warranted by good faith argument for the extensioifjcatdn, or reversal of existing
law. 1d.

Section 10 provides, in pertinent part, as follows:

The signing of a pleading or motion as required by the Texas Rul&svibf

Procedure constitutes a certificate by the signatory that tsigmatory’s best

knowledge, information, and belief, formed after reasonable inquiry:

(1) the pleading or motion is not being presented for any imppojpeose, including
to harass or to cause unnecessary delay or needless incréaseost of litigation;

(2) each claim, defense, or other legal contention in the pleadingptonis
warranted by existing law or by a nonfrivolous argument for thenside,
modification, or reversal of existing law or the establishment of new law; [and]
(3) each allegation or other factual contention in the pleading oromatas
evidentiary support or, for a specifically identified allegatiofactual contention, is
likely to have evidentiary support after a reasonable opportunity fonefur
investigation or discovery][.]
TEX.CIv.PrRAC. & REM. CODEANN. 8 10.001 (West 2010). Thus, under section 10, the signer of the
pleading or motion certifies thatichclaim andeachallegation is based on the signatory’s best

knowledge, information, and belief, formed after reasonable inq8&g. Low221 S.W.3d at 615.

Section 17.50(c) provides:



On a finding by the court that an action under this section was grosimull@st or

law or brought in bad faith, or brought for the purpose of harassment, thesltaiur

award to the defendant reasonable and necessary attorneys’ fees and court costs.
TEX.Bus. & CoM. CODEANN. 8§ 17.50(c) (West 2010). The term “groundless” in this sebtsrihe
same meaning as it does under rule.£3,“no basis in law or fact and not warranted by good faith
argument for the extension, modification, or reversal of existiwg’ leEDonwerth v. Preston II
Chrysler-Dodge, In¢.775 S.W.2d 634, 637 (Tex. 1989).
C. Owen’s Appeal

As we have already noted, Owen challenges the trial court’slafaanctions against him

by raising eight issues for our consideration.



1. Filing and Maintaining a Lawsuit in Spite of Existing Law to the Contrary

In his first issue, Owen contends the trial court erred in conclutiamtgan intermediate
appellate court’s decision that rejects a legal theory malkesudsequent lawsuit, filed within the
deciding court’s jurisdiction and based on that theory, sanctionable.fi&dsciOwen argues the
“trial court assessed sanctions principally based upon its erroneoncisision that this court’s
decisions inBledsog’ andStepherfsrendered Ms. Krisle’s cash price claim legallyupportable.”

In Bledsoethis Court considered the appeal from a judgment awarding danoagesaish
price violation.Bledsoe Dodge, L.L.C. v. Kubersk¥9 S.W.3d 839, 841 (Tex. App.—Dallas 2009,
no pet.). Like the case before Bdedsoeinvolved the purchase of a vehicle in which the sales
contract, as negotiated, rolled the negative equity into the purcheseldr We concluded that
negative equity is not a finance charge and, thus, the evidence wiisigrs to establish a cash
price violation. Id. at 843-44.

In StephensOwen, as co-counsel for the Stephenses, brought an appeal of a take nothing
judgment in favor of Friendly ChevroleStephens v. Friendly Chevrolet, LtNo. 05-08-00881-
CV, 2009 WL 3385283, *1 (Tex. App.—Dallas Oct. 22, 2009, no pet.) (mem. op.). There, the
Stephenses argued the trial court erred in its conclusion thatler ldoes not violate the Texas
Finance Code when it includes financed negative equity in thd stegh price of a retail installment
contract for a vehicleld. In that opinion, we noted that, although the Stephenses deklyaa that
Bledsoewas dispositive, they urged that it was wrongly decided and shauid fallowed.ld. We
declined to revisit the issue in that case and, based on the reasdliedsoe concluded the trial
court did not err.ld.

In the case now before us, the trial court found:

7
Bledsoe Dodge, L.L.C. v. Kuberskv9 S.W.3d 839 (Tex. App.—Dallas 2009, no writ). Owen referencseSthirt's decision as “Kuberski” in
his brief. To remain consistent with the trial court’s ortlewever, we refer to the decision as “Bledsoe” in dipision.

8
Stephens v. Friendly Chevrolet, Ltho. 05-08-00881-CV, 2009 WL 3385283 (Tex. App.—Dallas Oct. 22, 2009, nomet). (0p.).
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[Owen] was also aware of the decisions of the Dallas Courtppkals in both

[BledsoeandStephenis the latter of which [Owen] served as appellate co-counsel.

Despite the foregoing, [Owen] maintains that Bledsoe was wrongfully deaded

that there exists a good faith argument for the modificationnsixie or reversal of

Bledsoe Despite the foregoing argument, [Owen] nevertheless advised Krisle that

she should nonsuit her case given the existence of a negatilas‘€ase.’ Likewise,

[Owen’s] response to [RW'’s] motions for summary judgment fapedect the

issues he indicates serve as the good faith basis for his filing the Krisle suit.
Just as he did in the trial court below, Owen asserts in hish@iefthat “neithergledsoé nor
Stephensvas the subject of any petition to the Texas Supreme Court,” anefotteer‘'any Texas
citizen retained the right—at least until the statutory changesi$oe a cash price claim based on
negative equity, and then seek Supreme Court review if unsuccessessence, Owen argues that
decisions of this Court have no binding precedential value unless dyp@lpproved by the Texas
Supreme Court. We cannot agree.

The hierarchy of the courts of Texas is established constitutforsdETEX. CONST. art. V,
881, 3(a) (“The Supreme Court shall exercise the judicial powdreo$tate . . . . Its appellate
jurisdiction shall be final and shall extend to all cases excepiminal matters . . . . “)d. at 86(a)
(“Said Court of Appeals shall have appellate jurisdiction co-extensith the limits of their
respective districts, which shall extend to all cases of whielDistrict Courts or County Courts
have original or appellate jurisdiction, under such restrictions antbtesms as may be proscribed
by law.”). Those familiar with Texas court practice are aware that gleturts must follow the
decisions of the intermediate courts in their own geographic re§eelex. Gov'T CODEANN. §

22.201 (West 2004) (dividing Texas counties into 14 court of appeals d)sifetsGov’' T CODE



ANN. § 22.220(a) (West 2004) (“Each court of appeals has appellate jurisdittdircivil cases
within its district of which the district courts or county courtgénpurisdiction . . ..”). Further, this
Court is bound by decisions of the United States Supreme Ceurgxias Supreme Couwatydprior
decisions of this CourtSee Roe v. Ladymdsil8 S.W.3d 502, 510 n. 5 (Tex. App.—Dallas 2010, no
pet.).

In its order on sanctions, the trial court determined, and we agees\tertising done by the
Weinstein Law Firm on its website identified a potential ckntas “a person with negative equity
in his or her trade-in whose Retail Installment Contract irdl#te trade-in value and the purchase
price of the vehicle being acquired.” Krisle asserted a dgiamnst RW for a cash price violation.
Thus, the facts of this case fall squarely within those presenBiddsoe which held that no cash
price violation is established by these facdge Bledsq&79 S.W.3d at 844.

This Court released thiéedsoeopinion on January 30, 200€d. at 839. The record before
us shows Owen filed the original petition on behalf of Krisle irtadestrial court within the
jurisdiction of this Court almost three months afterBlexlsoeopinion was released. We also note
this Court released tl&tephenspinion, of which Owen was listed as co-counsel, on October 22,
2009. InStephenswe reaffirmed our decision Bledsoeand concluded a lender does not violate
the Texas Finance Code when it includes financed negative equnéy/stated cash price of a retail
installment contract for a vehicl&tephens2009 WL 3385283, at *1. Again, the facts of this case
fall squarely within those presentedStephens

Despite our decisions in boBiedsoeandStephensOwen filed a first amended petition on
March 15, 2010, dropping all claims except for the cash price claim theléexas Finance Code
(the very claimBledsoeandStephensddress), and filed a response to RW’s motion for summary

judgment. The response did not addiBesisoe even thougtBledsoehad been made a basis of

-10-



RW'’s grounds for summary judgment on the cash price violation clHmrecord then shows that
Owen filed its motion for nonsuit four days later due to the negiatipact of the “Dallas case” on
Krisle’s case.

Based upon the record before us, we conclude the cash price violationwaai not
warranted by existing law and was groundless. $eeR.Civ.P.13; Tex. Civ. PRAC. & REM.
CODEANN. 8 10.001; EXx.Bus.& Com. CoDEANN. 8 17.50(c). Thus, the trial court did not abuse
its discretion in awarding sanctions to RVBee Low221 S.W.3d at 614Josk 183 S.W.3d at 696.
We overrule Owen’s first issué.
2. Owen’s Argument For The Reversal Of This Court’s Decisions

In his second issue, Owen argues the trial court erred in concludingkbd Egood faith
argument for the reversal of this Court’s decisiorBl@dsoeandStephensoncerning the inclusion
of financed negative equity in a new vehicle’s cash price. Isdaison of his brief, Owen lays out
what he believes is a good faith argument. However, Owen fail®tos to evidence in the record
that he made this alleged good faith argument to the trial coeraré/not required to search the
record to find evidenceMost Worshipful Prince Hall Grand Lodge v. Jacksé&2 S.W.2d 407,
412 (Tex. App.—Dallas 1987, writ ref'd n.r.e.) (en banc). Plus, a preregugtesenting a claim
for appellate review is that the complaint must first be predewtthe trial court. 8x. R.APP. P.
33.1.

Nevertheless, the trial court found, and we agree, that RW’s motisarinmary judgment
shows Owen failed to addreBledsoeeven though RW specifically raisBtedsoeas grounds for
granting summary judgment. We also note the response failed teg8ttphenseven though

Owen was co-counsel in the case. StephensOwen, as co-counsel for the Stephenses,

9 ) ) .
On appeal, Owen does not challenge the amount of sanctiordedviy the trial court, just the fact they were awarded.

10 . . . . .
“A lawyer shall not bring or defend a proceeding, or agserontrovert an issue therein, unless the lawyer reasdpeligyes that there is a
basis for doing so that is not frivolous."eX. DisciPLINARY R. FRoFL ConbucT R. 3.01.
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acknowledged thdledsoewas dispositive of the question of whether a dealer violates tres Tex
Finance Code when it includes financed negative equity in the stated cash pricehiolea ee
Stephens2009 WL 3385283, at *1. Yet, here, Owen argues he has a good faith argumeat for t
reversal ofStephengandBledsoeconcerning the very same issue.

We conclude, under the facts of this case, that a true good faith argum&iedsaeand
Stephenshould have been reversed would have been included in Krisle’s respoligs tadion
for summary judgment. Based on the record before us, it is atsmedde to conclude that if Owen
believed he had a good faith argument, he would have advised Krisle tdarveael with her case
and the summary judgment hearing and would not have used the “Dabdsasdbe basis for
advising her to dismiss her case through a nofsi¥e overrule Owen’s second issue.

3. Basis of the Lawsuit

In his third issue, Owen contends the trial court erred in concludingettess Finance Code
provisions, permitting the financing of negative equity, rendered Msle&iclaims groundless.
Specifically, Owen argues the trial court erred becausec#sis has nothing to do with whether a
dealer may finance negative equity.”

In the first amended petition, Owen alleged, on behalf of Krisle,Khale’s complaint
related to RW’s “failure to disclose the statutorily definedstt price’ in the contract, and
contracting for a ‘cash price’ which exceeds the statutory diefiii Owen, however, concedes in
the previous section of his brief that “[a]t some point in the discovery process, [heledbacare

that the cash price differenderived from financed negative equitemphasis added). Therefore,

1 Krisle testified that Jennifer, an employee of the Weindtaw Firm, called her and advised her that, given the £edise, she should nonsuit
her case. Krisle did not believe that Jennifer was a lawgecause lawyers are responsible for the actions dédghéassistants they supervise, the
actions by Jennifer are imputed to OweSee Sellers v. Fostet99 S.W.3d 385, 401 (Tex. App.—Fort Worth 2006, no p€uyningham v.
Columbia/St. David’s Healthcare Sys., L,.P85 S.W.3d 7, 13 (Tex. App.—Austin 2005, no pet.).
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it appears as though Owen was aware that this case actubftycds on whether a dealer may
finance negative equity, an issue this Court had already addreBledisoeand Stephens See
Stephens2009 WL 3385283Bledsoe 279 S.W.3d 839. We overrule appellant’s third issue.
4. Krisle’s Knowledge of the Alleged Cash Price Violation

In his fourth issue, Owen argues the trial court erred in concludistgls knowledge that
the dealer was financing her negative equity barred her from pueswrgaim for violation of the
cash price provisions. Specifically, Owen complains of thiectiat’s finding that he “intentionally
blinded himself to relevant facts and proceeded in filing a lawsekisg penalties against [RW],
despite the fact that Krisle was aware of and agreeable to the conduct compfigiimesl making
herin pari delictowith [RW].” Owen argues Krisle did not waive her complagitany violation of
the cash price provisions by RW no matter what she knew and authorized. We disagree.

The equitable defense iof pari delicto,which literally means “in equal fault,” is rooted in
the common law notion that a plaintiff's recovery may be barredgogwan wrongful conduciGeis
v. Colina Del RipLP, 362 S.W.3d 100, 107 (Tex. App.—San Antonio 2011, pet. denied) (citing
Pinter v. Dahl,486 U.S. 622, 632 (1988)). As a general rule, Texas courts will neithier the
enforcement of an illegal executory contract, nor relieve fromlegal contract, a party who has
executed it.Herrmann v. Lindseyl36 S.W.3d 286, 290 (Tex. App.—San Antonio 2004, no pet.).
Instead, Texas courts leave the parties to such executed, unlamtfalots in the position in which
they, by their voluntary acts, have placed themselleksat 291.

The Weinstein Law Firm’s website solicited consuméks Krisle, who bought vehicles in a
transaction in which they were “upside down” in their trade and whielléalership inflated the
trade allowance and sales price of the vehicle. Thus, the wergigded consumers who were

awareof the structure of the transaction (specifically targetgée transactions which included

-13-



financed negative equity). Even if Krisle had a good faith arguthentthe financing of her
negative equity was a violation of law, which we expressly deslye cannot then benefit from the
alleged violation when she was aware of and an active participant imaneifig of her negative
equity. See Gen. Elec. Credit Co. v. Sma84 S.W.2d 690, 698 (Tex. 1979) (when a consumerisin
no way deceived and an active participant in the illegal act, ardasf damages for the illegal act
would amount to an unjustifiable windfall). We overrule Owen’s fourth issue.
5. Statutory Amendment as a Bar to Krisle’s Claim

In his fifth issue, Owen argues the trial court erred in concluttiadegislature’s 2009
statutory amendments, eliminating civil recovery for cash priotatons, could be applied
retroactively to bar Krisle’s claims. Effective Septembe2)9, the legislature amended section
348.404 of the finance code, specifically reducing the penalty for violattatsg to the inclusion
of negative equity in a retail installment contract to ¢giméycriminal and administrative components.
SeeTex. FIN. CODEANN. 8§ 384.404(d) (West 2009). The trial court found that Owen’s attempt to
recover such a penalty after September 1, 2009 is “demonstrative baditaith, given the
groundless nature of such claim.” We agree with the trial court.

Under the Code Construction Act, section 311.031(b) provides:

If the penalty. . . for any offense is reduced by a reenactmersigre\or amendment

of a statute, the penalty. . ., if not already imposed, shall be ichposerding to the

statute as amended.
TEX.Gov' T CODEANN. 8§ 311.031(b) (West 2005). During the hearing on the motion for sanctions,

Owen admitted he was aware of the amendment to the finance code and that it wefecindm ef

September 1, 2009. He also expressed his familiarity with the@mudstruction Act. Despite this

12 . . .
See supraliscussion of issues one and two.
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knowledge, Owen filed, on behalf of Krisle, a first amended petitiorr@spgbnse to motion for
summary judgment on March 15, 2010, seeking the very penalty the amendment eliminated.

Under the facts of this case, we conclude the trial court did noe @isudiscretion in its
award of sanctions against Owe8ee Low?221 S.W.3d at 614ylosk 183 S.W.3d at 696. We
overrule his fifth issue.

6. Information Withheld from Krisle

In his sixth issue, Owen complains the trial court erred in conclaingnformation Owen
may have withheld from Krisle could support the imposition oftiame Specifically, the trial court
made the following finding as one of many grounds for imposing an awaahofions against
Owen:

[Owen] withheld a myriad of relevant information from Krislatttvould likely have

dissuaded her from initially filing or later maintaining her sigainst [RW]. More

troubling, the Court FINDS [Owen] withheld informatiomoerning [RW’s] Motion

for Sanctions, the potential conflict that existed between [Owed]Kaisle and

relevant legal decisions.

As we have already noted, Krisle testified that she had not besnawnare of or received a
copy of the lawsuit that had been filed on her behalf on April 20, 2009. 8hehaeen made
aware of the reasons her case did not go to mediation, evegh glaiexpressly informed Owen that
she would be willing to participate in mediation. She had not been iefbofra $7,000 settlement
offer made to RW’s counsel on her behalf. Krisle stated she dideetve a copy of RW’s motion
for summary judgment. Even though Krisle agreed to nonsuit her clawes) fded an amended
petition and response to RW’s motion for summary judgment withoutekgighowledge or
consent. Krisle explained that, had she known about the “Dallas case,” shevbkéd not have

filed or maintained her lawsuit against RW.

Krisle further stated that when she found out she was required t@ gleposition, the
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Weinstein Law Firm did not inform her the deposition was requestethition to RW’s motion for
sanctions. She did not receive a copy of the motion for sanctions tertdla¢ asked the Weinstein
Law Firm to try and quash the deposition. Krisle further statediist@eceived a copy of the
original petition, first amended petition, and response to RW’s motion for siynudgment-all
filed on her behalf— when she received a copy of RW'’s motion forisasend the documents were
attached to the motion. Finally, Krisle testified that the Weind.aw Firm did not explain to her
that, because the motion sought sanctions not only against her bigatst lzer lawyers, there was
a potential conflict of interest in their representation of her on a going-forwasd bas

In his brief, Owen does not deny or refute these statementdmkdsle with the exception
of her final statement that he withheld information aboutdterpial conflict of interest. Yet, Owen
merely argues he “disputes” the truth of this statement withaking any argument or referring this
Court to any evidence in support of his refutation. Owen argues thhaitrfgaibout that conduct is
sanctionable under any of the provisions cited by the trial courbasisfor its sanction award.”
However, in determining the reasonable amount of a monetary sattotitmal court may consider,
among other factors, the good or bad faith of the offender, the degregligknce or frivolousness

involved in the offense, the knowledge of the offender, and the relativébditypaf the client and

her counselSee Low609 S.W.3d at 621 n. 5 (providing a non-exclusive list of factors to consider

in the application of sanctions). Therefore, based upon the record before us, we conttiale the
court did not abuse its discretioBeeSpohn Hosp104 S.W.3d at 882. We overrule Owen'’s sixth
issue.
7. Lack of Basis for DTPA, Fraud, and Intentional Infliction of Emotional DistressrSla

In his seventh issue, Owen alleges the trial court erred in conglRdV established that he

lacked any factual basis for alleging DTPA, fraud, and intentiorfigdtion of emotional distress
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claims”® on behalf of Krisle. With regard to the DTPA and fraud clainvee®makes the following
argument:

No one disputes that Ms. Krisle knew her negative equity was basrgced; the

guestion ihowit was being financed. [RW’s] decision to stuff the negative equity

into Ms. Krisle’s cash price (rather than to disclose it on the negajiuty éine of

the retail installment contract) gave rise to the claim-rci#gss of whether Ms.

Krisle knew the negative equity was being financed.
(Emphasis in original). This is Owen’s complete argument daggthe worthiness of the DTPA
and fraud claims asserted on behalf of Krisle. Because Owdnilegisto cite this Court to any
authority for his proposition and has failed to develop his argument, wieider@@wen has waived
his argument with regard to the DTPA and fraud claiS8eeTex. R.Arr. P.38.1(h) (appellate brief
must contain a clear and concise argument for the contentions mtdappiopriate citations to
authorities and to the recordiredonia State Bank v. Gen. Am. Life Ins.,@881 S.W.2d 279, 284
(Tex. 1994) (appellate court has discretion to waive point of error due to inadequate)briefing

With regard to the claim for intentional infliction of emotionaltdiss, Owen contends the
trial court “could not possibly determine what information [he] pogskasthe time he filed suit”
since he could not testify to the matter due to the attorney-gieuiege. Thus, he argues, “the
silence of the record on this point is fatal to the sanctions award.” We disagree.

Krisle testified she worked for a law firm and had knowledge @hitdnal infliction of
emotional distress claims. She affirmed that she did not $xdfer‘severe emotional distress” as a
result of her purchase from RW and that a claim for intentionadtioh of emotional distress was

“beyond the scope” of what she was trying to accomplish through her tawrsaiddition, Krisle

had no knowledge such claim was being filed on her behalf until shge@&ee copy of RW’s

13 -
These claims were later dropped by the first amended petitio
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motion for sanctions with a copy of the original petition attache@tbefFinally, Krisle testified to
her general satisfaction with the transaction. During the heamitige motion for sanctions, Owen
testified that his basis for filing the intentional infliction efotional distress claim was his
“understanding that she was upset with the transaction.”

However, to recover damages for intentional infliction of emotion&dedis, a plaintiff must
establish that: (1) the defendant acted intentionally or reckj€83lthe defendant’s conduct was
extreme and outrageous; (3) the defendant’s actions caused théf jglaiational distress; and (4)
the resulting emotional distress was seveérgler v. McLure 121 S.W.3d 709, 713 (Tex. 2003)
(citing Standard Fruit & Vegetable Co. v. Johns@85 S.W.2d 62, 65 (Tex.1998)). Extreme and
outrageous conduct is conduct “so outrageous in character, and seeartdegree, as to go beyond
all possible bounds of decency, and to be regarded as atrocious, andnitiergble in a civilized
community.” Twyman v. Twymar@55 S.W.2d 619, 621 (Tex.1993). Here, the record before us
provides no such factual basis for an intentional infliction of emotohistakss claim. We conclude
the trial court did not abuse its discretiddee Low221 S.W.3d at 6141o0sk 183 S.W.3d at 696.
We overrule Owen'’s seventh issue.

8. Sanctions under Rule 13 and Section 17.50(c)

In his final issue, Owen contends the trial court erred in concludimgisns were properly
awarded against him under rule 13 or section 17.50(c). Specifically, Owes aegotions were
improperly awarded absent evidence of bad faith or improper purpose.

With regard to sanctions awarded pursuant to rule 13n@utends RW “had to prove [his]
subjective state of mind” to demonstrate his bad faith. While@gime pleadings are filed in good
faith, direct evidence of a sanctioned person’s subjective intent iseqaired to rebut the

presumption. See Keith v. Soll256 S.W.3d 912, 919 (Tex. App.—Dallas 2008, no pet.) (citing
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Schexnider v. Scott & White Mem. Ho§53 S.W.2d 439, 441 (Tex. App.—Austin 1997, no pet.)).
Intent may be shown by circumstantial evidence as well as évet#nce.Keith, 256 S.W.3d at
919. Under an abuse of discretion standard, the trial court judgesdiiglity of the witnesses and
may resolve any conflicting testimon$ee Keever v. Finla®88 S.W.2d 300, 313-14 (Tex. App.—
Dallas 1999, pet dism’d). Based on the record before us, we cannot cdheltritd court abused
its discretion in concluding Owen filed and maintained the lawswaafaith. See Keith256
S.W.3d at 919.

Owen next contends the trial court abused its discretion becaobgaitosanctions under
section 17.50(c), a suit “must be brought in bad faith or for the purposeethentandthe court
must conclude that the suit was groundless.” (Emphasis added). ¢tpgamtion 17.50(c) actually
requires:

On a finding by the court that an action under this section was grosimullest or

law or brought in bad faithgr brought for the purpose of harassment, the court shall

award to the defendant reasonable and necessary attorneys’ fees and court costs.

TeEX. Bus. & Com. CoDE ANN. 8§ 17.50(c) (West 2010) (emphasis added). We have already
determined the trial court did not abuse its discretion in concludingasteprice violation claim
was groundless and that, under the record before it, Owen filed anéimeshnthe lawsuit in bad
faith. Therefore, an award of sanctions pursuant to section 17.50(a)awasted.See Low221
S.W.3d at 614Mosk 183 S.W.3d at 696. We overrule Owen'’s eighth issue.

D. RW'’s Cross-Appeal

In a single issue, RW asserts this appeal is frivolous unded3ubd the Texas Rules of
Appellate Procedure and, therefore, warrants an award of jpapga to RW. After considering the

record, briefs, or other papers filed in this Court, we may awpre\ailing party damages if we
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objectively determine that an appeal is frivolougx.R. APP. P. 45; Smith v. Brown51 S.W.3d
376, 381 (Tex. App.—Houston [1st Dist.] 2001, pet. denied). An appeal is frivahasthe record,
viewed from the perspective of the advocate, does not pr@ademable grounds for the advocate to
believe that the case could be revers8oith 51 S.W.3d at 381. The decision to grant appellate
sanctions is a matter of discretion that an appellate couisggmwith prudence and caution and
only after careful deliberatiorid. Although imposing sanctions is within our discretion, we will do
so only in circumstances that are truly egregidds.

As noted in our discussion of Owen'’s first issue, the lower coutttisnaur jurisdiction are
bound by this Court’s prior decisionsSeeTEx. Gov’'T CODE ANN. 8822.201, 22.220(a) (West
2004). Yet, Owen filed and maintained this lawsuit on behalf of Kimskpite of this Court’s
previous decisions iBledsoeandStephensThis Court had already addressed the claim piedén
this lawsuit inBledsoe Still, Owen filed this lawsuit in a state trial courthwit the jurisdiction of
this Court almost three months afteledsoewas decided. In addition, as co-counsel for the
Stephenses, he acknowledgglédsoewas dispositive of the issues $tephens Despite our
decisions in botBledsoeandStephenshowever, Owen filed a first amended petition on March 15,
2010, dropping all claims except for the cash price claim under the Tevaasx€iCode (the very
claim BledsoeandStephenaddress), and filed a response to RW’s motion for summary judgment.
The response did not addré&edsoeeven thougBledsoéhad been made a basis of RW'’s grounds
for summary judgment on the cash price violation claim. The relserndshows that Owen filed the
motion for nonsuit four days later due to the negative impact of thkkg¥case” on Krisle’s case.

This Court is also bound by this Court’s prior decisioiee Roeg318 S.W.3d at 510 n. 5.
Yet, in spite of our prior decisions BledsoeandStephenswhich already addressed the claim at

issue, Owen filed this appeal. Owen concedes in his bri@dgoe'undoubtedly was ‘negative™
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to Krisle’s case, and Hledso¢ meant she was going to lose in the trial cdoge on appealand
have to seek relief in Austin.” (Emphasis added). Thus, Owen adnkitetvehe had no grounds on
which to seek a reversal of the trial court’s decisiSre Smith61 S.W.3d at 381.

As our sister court has stated:

We will not permit spurious appeals, which unnecessarily burden pariiesur

already crowded docket, to go unpunished. Such appeals take the court’s attention

from appeals filed in good faith, wasting court time that could anddbewdevoted

to those appeals. No litigant has the right to put a party to seoleden and

expense or to waste a court’s time that would otherwise be@ptre sacred task of

adjudicating the valid disputes of Texas citizens.
Bradt v. West898 S.W.2d 56, 79 (Tex. App.—Houstori' [Rist.] 1994, pet. denied) (citations
omitted).

Therefore, from the record and briefs filed with this Court, we cmlecOwen’s appeal is
objectively frivolous. See Smith51 S.W.3d at 381. The trial court, in its order, conditionally
awarded RW $7,500 for an unsuccessful appeal to this Court. RW provid&bthtswith an
affidavit by its appellate counsel, testifying that he “belieMblsfees incurred and to be incurred by
[RW] through oral argument will total $12,000.00 and are reasonable andsargcés the
representation of Appellee in this appeal.” RW seeks the aforiemed$12,000.00 in addition to
the $7,500.00 in conditional appellate fees awarded below. However, based ugfifiddkig of
counsel and the entire record before us, we conclude a total award of for,B8@lous appeal
damages to be a just and reasonable amdied. id. We sustain RW'’s cross-poinEeeTEX. R.
APP. P.45; Smith 51 S.W.3d at 381.

CONCLUSION
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Having overruled all of Owen’s issues on appeal and having sustainesiRW&issue, we
affirm the judgment of the trial court.

DAVID L. BRIDGES
JUSTICE

101021F.P0O5
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@Court of Appeals
Fifth District of Texas at Dallas

JUDGMENT

JAMES H. OWEN, Appellant/Cross-Appellee  Appeal from the County Court at Law No. 4
of Dallas County, Texas. (Tr.Ct.No. CC-09-
No. 05-10-01021-CV V. 03189-D).
Opinion delivered by Justice Bridges, Justices
JIM ALLEE IMPORTS, INC. D/B/ARUSTY FitzGerald and Lang.
WALLIS VOLKSWAGEN, Appellee/Cross-
Appellant
Based on the Court’s opinion of this date, the judgment of the trial coMARERMED.

WeORDER appellee/cross-appellant Jim Allee Imports, Is/alRusty Wallis Volkswagen
recover its costs of appeal from appellant James H. Owen.

Judgment entered August 29, 2012.
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