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Appellant Capital One, N.A. appeals a judgment awarding damageanteySC. Haddock
for breach of a “cross-easement agreement.” Haddock hasa&igeditional cross-point, asserting
if we reverse the judgment on his breach of contract claim, we shoule@¢gee the trial court’s
order granting Capital One’s motion for summary judgment on his quangrait claim. For the
following reasons, we reverse the trial court judgment on Haddock’s breach ottolaia and
render judgment that Haddock take nothing on that claim. We affirmristheourt’s judgment
granting summary judgment in favor of Capital One on Haddock’s quantum meruit claim.

This dispute concerns which of two adjacent landowners, Capital OnadufoEk, is



responsible for the cost of a driveway Haddock constructed on Capital @aperty. Prior to
2004, Haddock, a real estate developer, acquired the rights to purchase@tiacts of land in the
City of Wylie. Prior to that time, the tracts had been ownedlandloped separately, and there was
no access between the tracts and each relied on its own approactees$s to surrounding public
streets.

In 2004, Capital Orfecontacted Haddock about purchasing the easternmost tract. While
negotiating the sale, Haddock and Capital One representativestmeitywfficials to discuss the
City’'s requirements for any redevelopment. The City told Haddock apdaCOne that the tracts
would have to be developed as one site, and that the public access gbhm&ioounding streets
had to be reconfigured. Specifically, the City was going to retjuat the two existing access points
on the Haddock and proposed Capital One tracts be closed and one newpattets be
constructed on the Capital One tract. The new access locationallowdhe driveway to line up
with Mardi Gras Street, which intersected with Kirby across from the &apite tract. The City
also required Haddock to close the approach on his tract becaus¢éabwhse to the intersection
to the west, posing safety and traffic flow concerns.

In May 2004, the parties executed the Purchase Sale Agreemait (H& PSA required
the parties to negotiate in good faith a cross-easement agng€fe\) to allow for access between
the Haddock and Capital One tracts. The parties subsequently exeGEA. The CEA set forth
the required access areas between tracts and required Cagatéd join the tracts, paving the
internal drives such that there would be a seamless transitioedretine tracts. However, the CEA

did not include any provisions for reconfiguration of access points or bbhgato pay for

1
In 2004, Capital One was actually known as Hibernia Bankso#ie point in 2007, Capital One succeeded to Hibernia’s inteegsstant
in this appeal. For clarity, we refer to the bank as @aPite throughout.



construction or paving of access points. A preliminary site plactet to the CEA likewise
showed the access areas between the tracts, but did not includeopogedr changes in
reconfiguration of public access.

After the bank purchased the property, it began its development. Capéalpreliminary
paving plan showed an approach to Kirby Street on Capital One’ditvang,up with Mardi Gras
Street, would be constructed at some point in the future. Capital @na'splat included a
dedication of an easement for public use to allow for such a drivap@mpach. According to
Claude Thompson, director of planning and zoning for the City from 2000 untiada2006,
Capital One’s plan would not have been approved without the access point at that location.

When Capital One began its construction, it started the procesdaihuhe approach.
However, according to Haddock, the City instructed Capital One it cmtlduild the public
approach until Haddock closed the approach on his property. Haddock could not dblss unti
tenant vacated the premises, which was to occur in about six mon#pstal ©ne ultimately
concluded its construction, without constructing the approach, and obtained an figauali
Certificate of Occupancy (CO). A CO indicates all governmeetguirements, directives, and

orders with respect to that property have been complied with as of that date.

The City can, and does sometimes, issue temporary A@sra) a business to open with the understanding that certain cosdill be
have to complied with in the future in order to get its fpaimit CO.



In 2007, Haddock began developing his property. Haddock submitted several plans to the
City to address various issues and concerns. Ultimately, Haddock®abaniinal plan to the City
in July 2007 that closed his existing approach and included a new “sippredch” to Kirby Street,
mostly on Haddock’s property, but partially on Capital One’s propertys dpproach was in a
different location than the one shown on Capital One’s plat. AccomiHgddock, this plan was
submitted by mistake and the driveway should have been entirely on thes Ipaogerty in
accordance with the City’s prior directives.Nevertheless, the City approved the plan.

Haddock testified he first noticed the mistake in eagjyt&nber 2007 when he began staking
his tract to begin construction. He immediately called theeciggneer, Chris Holstead. Haddock
met Holstead at the site soon thereafter to discuss the iaddock testified Holstead told him the
approach needed to be moved entirely onto the Capital One’s propertpidatce with the prior
plans and requirements. Using a “Sharpie,” Holstead drew otatihe/pere the approach needed to
be located. According to Haddock, Holstead told him to tell CapitaltRateCapital One had to
“finish” their driveway and “connect” it to the street.

After speaking with Holstead, Haddock met with Capital One reptatsee Brian Smith
and showed him the plan Holstead had revised. Haddock said he told Sr@iitty theed “ordered”
the bank to “complete their driveway.” Smith told Haddock thatan& didn’t have the budget, but
Haddock could construct it. Haddock responded it was the bank’s obligatiamstuct the
driveway. Smith said he would confer with other Capital One reptatsees. Thereafter, Haddock
tried to follow up with others at Capital One, but they would not rdtigrcalls. In December,

Haddock called Holstead and told him the bank was not returning hisidalistead told Haddock

3 Haddock testified the reason his architect created suemavals because a city council person had requested to see wiatHeck
would have had sufficient parking if the driveway had been placéztihypothetical location.



to go ahead and “pour the concrete.” Haddock asked Holstead for a letténdr@uty to send to
Capital One. In response, Holstead sent Haddock a letter instritdnidpck to relocate the
driveway onto the bank’s property. Haddock sent the letter to Smitbldrdr if the bank did not
construct the driveway, he would. Capital One did not respond and Haddockiciusthe
driveway to Kirby Street. In July 2008, Haddock sent Capital Ontea temanding it pay for the
cost of construction.

Holstead testified by deposition and confirmed Haddock’s testimorome segards. He
stated that he had met with Haddock to discuss the location of the @pprambthey agreed that the
“best location” would be to line it up with Mardi Gras Streeti® $outh. Holstead testified that
Capital One had previously been told the approach had to be across frdm3vés. Because
Haddock’s plan did not place the driveway in that location, Holstead tin®thange on the plan.
Holstead testified he was permitted to make such changes to deealoplans in “the field.”
Holstead said he told Haddock he would have to contact Capital One bésaapproach was on
the bank’s property, but he denied telling Capital One it had to constnoay for the approach and
he was unaware of anyone else at the City so instructing Capital One.

Brian Smith testified that in late 2007, Haddock had demanded Capital One help pay for a
shared approach, but the bank did not agree. He testified the Cityaldv@apital One that it had a
present obligation to construct a driveway. Smith conceded edalisr@apital One had submitted,
and the City approved, provided for the approach on Capital One’s property.

After hearing the evidence, the trial court found in Haddock’s favor)uding Capital One
breached the CEA by failing to comply with governmental requiremémiss findings of fact, the
trial court found the parties entered into the CEA making “padly responsible for the cost of work

necessary to comply with governmental requirements on their regptects.” The trial court



found the City “ordered” a driveway on Capital One’s tract be camblend that Capital One’s
failure to do so constituted a breach of the CEA. It appears fromdisds that the “orders” the
trial court was referencing concerned statements the City toa@apital One in 2005 and 2006
discussing development plans, Capital One’s final plat that includedieation for public access,
and statements Holstead later made to Haddock regarding locatienagiproach. The trial court
awarded $21,882.14 in actual damages and $100,589.50 in attorney fees. jrethj<Capital One
generally asserts there is no evidence it breached the CEA.

In an appeal from a bench trial, a trial court’s findings haveahedorce and dignity as a
jury’s verdict upon question®Anderson v. City of Seven Poir@96 S.W.2d 791, 794 (Tex. 1991).
A trial court’s findings may be reviewed for legal and factudficiency under the same standards
that are applied in reviewing evidence to support a jury’s ans\ietz. v. Jones917 S.W.2d 770,
772 (Tex. 1996). We review a trial court’s conclusions of law de nadetéomine whether the trial
court drew the correct legal conclusions from the fa8tate v. Heal917 S.W.2d 6, 9 (Tex. 1996);
Hackenjos v. Hackenjp204 S.W.3d 906, 908 (Tex. App.—Dallas 2006, no pet.). We ab®uontl
by the trial court’s conclusions of law and will review them indepetigléo determine their legal
correctness.Am. Flood Research, Inc. v. Jon&92 S.W.3d 581, 583 (Tex. 2006) (per curiam);
Sears Roebuck & Co. v. Dallas Cent. Appraisal D&t S.W.3d 382, 389 (Tex. App.—Dallas 2000,
pet. denied).

The interpretation of an unambiguous contract is a question of lakdarourt. MCI
Telecomm. Corp. v. Tex. Util. Elec. C895 S.W.2d 647, 650 (Tex. 1999). When parties disagree
over the meaning of an unambiguous contract, the court must detereyaetites’ mutual intent by
examining the entire instrumeniteritage Res., Inc. v. NationsBarg39 S.W.2d 118, 121 (Tex.

1996);Wells Fargo Bank, Minn., N.A. v. N. Cent. Plaza |, L.1184, S.W.3d 723, 726 (Tex. App.—



Dallas 2006, pet. denied). The court must favor an interpretation thatmaes and gives effect to
all the provisions of the contract so that none will be rendered mésssrand no single provision
taken alone will be given controlling effedtleritage Res 939 S.W.2d at 12Wells Fargo 194
S.W.3d at 726. Unless the agreement shows the parties used ad¢echnical or different sense,
the terms are given their plain, ordinary, and generally acceptading. Heritage Res 939
S.w.2d at 121.

The sole question presented here is whether Capital One breacli&fAH®y failing to
construct the approach to Kirby Street. It is unclear from thkedourt’s findings of fact and
conclusions of law exactly which provision or provisions of the CEAt@aPine breached, but
Haddock alleges two provisions support the trial court’s conclusiort, Haddock relies on article
3.1 of the CEA concerning “Maintenance.” Article 3.1 of the CEA, provides “[e]achdivner
shall have the duties and responsibilities, at its sole cost andsexjeekeep and maintaithe
driveways, parking areas, access entrances (including the Aeesy and exits, including curb
cuts and curbs, on its tract, in good repair, working and operable order arghie, clean and
attractive condition at all times.” According to article 3.1 hstigties include (1) keeping parking
areas, driveways, road, curb cuts and curbs in good repair, and (2) comyptiiradl applicable
government requirements.

The trial court’s judgment is based on its findings that (1) atitie the City approved
Capital One’s plat it required a driveway to be placed at theliMaas location, (2) Capital One
began constructing such a driveway, but was required to stop constwdil Haddock’s driveway
could be closed, and (3) Capital One then failed to complete its dyvesven the City told
Haddock the driveway had to be completed. According to Haddock, these fiisdipgsrt a

conclusion that Capital One failed to “keep” or “maintain” its duags in “working and operable



order” because Capital One started to construct the public approach, but did not “finish” it.

The CEA required the tract owners to “keep and maintain” exigthggated, and future
driveways and curb cuts, but did not impose an obligation to construct angrivexways or
approaches. Haddock’s argument presumes there existed a drivewesthat “kept” in working
and operable order. While there was evidence the bank started taicbastapproach to Kirby
Street, it did not do so and instead constructed a curb at Kirbyt. Stséer it completed this
construction, the City issued a CO to Capital One. Thus, the bank’s impmotgecomplied with
the governmental requirements at that time, and there was no dritr@teas not in “working and
operable order” at that time. The bank’s later directive to Hadtiobkve the public approach
constructed did not concern the bank’s failure to “keep or maintain¥a driapproach because
such an approach did not exist. Therefore, the bank’s failure to cortsguapproach did not
violate section 3.1 of the CEA.

Haddock next relies on Article 8 of the CEA. Article 8, entitlddes and Prohibited Uses,”
begins with the following “General” requirement:

No use shall be permitted on the Tracts which is not alloweednapplicable

Governmental Requirements. Each Tract Owner, Occupant or otheofiesgr

portion of the Tracts at all times shall comply in every respéb this agreement

and with any and all laws, ordinances, policies, rules, regulations deis af all

federal, state, county, and municipal governments or their agenciesghavi

jurisdictional control over the tracts.

Specific provisions detailing prohibited “uses” and “activities”daled. We begin by
noting that Haddock’s claim that the bank was required to constrappapach on its property does
not concern a use or activity on the property. Regardless, asstimsipgovision is not limited to

uses or activities on the tracts, we conclude there is no evidext¢tbd bank failed to comply with a

government requirement.



The CEA provides, “[g]overnment requirements’ shall mean all landinances, statutes,
codes, rules, regulations, orders and decrees of the United Statsst¢heounty, city, or any
political subdivision in which the Tracts are located, and any othdrcabsubdivision, agency or
instrumentality exercising jurisdiction over the Tracts . . atltock contends the bank breached

article 8 because the City required an approach to be constructed on the bank’s tract.

The evidence showed the City had intended to require Capital One to build an approach to
Kirby when it approved Capital One’s plan. There was also evid&ateCapital One’s plat
included a public dedication for this purpose. But Capital One developdhdtswithout
constructing such a driveway and the City issued Capital Ondiicagz of Occupancy. The City
engineer testified that notwithstanding the fact the City isau@@ to the bank, the City could still
later require the bank to construct the approach in accordancesadiévelopment plan and its
dedication in the final plat. However, the question is not whether the City coulditired the
bank to construct the driveway, but whether the City ever actualgodid/Ve conclude it did not.

It is undisputed that the City did not require the bank to construapfireach at the time it
developed its property. Indeed, the City prohibited the bank from doinghsd aitne. Later, when
Haddock was seeking to develop his property, the City informed Haddock aracipjad to be
constructed on Capital One’s property. But there is no evidence ctepsg taken by the City
directed toward the bank that would have triggered any requiremeittdbastruct the driveway.
Rather, all the directives Haddock relies on to show the City atdieeedriveway were directed to
Haddock, and Haddock ultimately constructed the approach to obtain the approealded to
develop his own property. Because there is no evidence the Cityeguessted, informed, or

ordered Capital One to construct the approach, we conclude there idercevCapital One “failed



to comply” with a government regulation. Consequently, we concludeitheceevidence that
Capital One breached the CEA.

Haddock brings a conditional cross-point asserting that, if thecotat erred in granting
judgment on the breach of contract claim, it also erred in ggg@tpital One’s motion for summary
judgment on his quantum meruit claim. Prior to trial, the bank filed-avidence motion for
summary judgment on Haddock’s quantum meruit claim asserting thesenav evidence (1)
Haddock provided valuable services or materials “to” and “for” Catad, (2) Capital One
“accepted” such services or materials, or (3) Capital One lembmable notice that Haddock
expected compensation for any services or materials provided. Thealbarfiked a traditional
motion for summary judgment on the quantum meruit claim asserthglinegated the above
elements as a matter of law. It also alleged there could hgantum meruit claim when a contract
exists between the parties covering the same subject mBtetrial court granted the motion for
summary judgment on the quantum meruit claim. The trial court’'s daks not state the trial
court’s basis for granting the summary judgment. Haddock, relyingpbstatements the trial court
made at the summary judgment hearing, asserts the trial caotég summary judgment on this
claim for the sole reason that a contract governing the subject matter exists.

When more than one ground is asserted in a motion for summary judgrdehe trial court
does not specify the grounds on which it rendered summary judgment, darappakt challenge
each ground assertedWorldwide Asset Purchasing, LLC v. Rent-A-Center E., 289 S.W.3d
554, 569 (Tex. App.—Dallas 2009, no pet.). Inreviewing a summary judgnegiobkwonly to the
trial court’s written order for determining the basis for gragthe summary judgment and may not
consider any oral reason given at the summary judgment he&judgani v. Walker177 S.W.3d

415, 418 n.3 (Tex. App.—Houston [1st Dist.] 2005, no petghardson v. Johnson & Higgens of
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Tex., Inc, 905 S.W.2d 9, 11 (Tex. App.—Houston [1st Dist.] 1995, writ denigfdBharpe v.
Roman Catholic Diocese of Dalla87 S.W.3d 791, 796 (Tex. App.—Dallas 2003, pet. denied)
(letter from trial court cannot be considered on appeal for pravidasons for summary judgment).
Indeed, a statement of facts from a summary judgment heanehsr necessary nor appropriate
in an appeal from a summary judgme8ee Olsen v. Comm’n for Lawyer DiscipliBd7 S.W.3d
876, 885-86 (Tex. App.—Dallas 2011, pet. denied).

Here, the trial court’s summary judgment order did not specifgrthends on which it relied
to grant the summary judgment. In his brief, Haddock has failed torjyrcpallenge each ground
asserted in the motion. Haddock’s brief does include a footnote in whassées, without citation
to any legal authority, that summary judgment was improper on theideree grounds. Because
this footnote is not supported by proper legal argument or authoréysitd properly challenge the
no-evidence groundssSeeBever Properties, L.L.C. v. Jerry Huffman Custom Builder, L,I1385
S.W.3d 878, 885-86 (Tex. App.—Dallas 2011, no pet.). Further, Haddock wholly failslengeal
traditional grounds raised in Capital One’s motion for summary judgnmWe conclude Haddock
has failed to properly challenge each ground on which summary judgragiave been granted.
TEX.R.APP.P.38.1(h);Henriquez v. Cemex Management, |aZ.7 S.W.3d 241, 255 (Tex. App.—
Houston [1st Dist.] 2005, pet. denie). Therefore, we cannot conclude theurizerred in granting
summary judgment on Haddock’s quantum meruit clairagow v. Hamon ex rel. Roach,
S.W.3d __ , 2012 WL 3636893, at *7 (Tex. App.—Dallas 2012, no pet.).

The trial court’s judgment also awarded Haddock attorney’s feeslloa its conclusion that
Capital One breached the contract. Because we have cahothdewnise, Haddock’s attorney’s fee
award must also be reversed. Capital One further asks thatase iaits attorney’s fees. Capital

One filed a claim for attorney’s fees in the trial court bage the contract, which allowed the
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prevailing party to recover its attorney’s fees from the loparty. The trial court did not consider
Capital One’s claim below because Haddock was the prevailing ddréyefore, we remand to the
trial court to determine Capital One’s right to such an awardetermining the reasonableness of
any such award, the trial court is instructed to consider the iedalsonss of those fees in light of the
Arthur Andersoractors. Arthur Anderson & Co v. Perry Equip. Cor®45 S.W.2d 812, 818 (Tex.
1997).

We reverse the trial court’s judgment awarding damages to Haflaldmleach of contract
and attorney’s fees and render judgment Haddock take nothing on his cMismgemand Capital

One’s claim for attorney’s fees to the trial court for furghkerceedings consistent with this opinion.

MICHAEL J. O'NEILL
JUSTICE

101028F.P0O5
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@Court of Appeals
Fifth District of Texas at Dallas

JUDGMENT
CAPITAL ONE, N.A., Appellant Appeal from the 44th Judicial District Court
of Dallas County, Texas. (Tr.Ct.No. No. 08-
No. 05-10-01028-CV V. 13162).
Opinion delivered by Justice O’Neill, Justices
STANLEY C. HADDOCK, Appellee Richter and Lang participating.

In accordance with this Court’s opinion of this date R/ ERSE the trial court’s judgment
on Stanley C. Haddock’s breach of contract claim BE@NDER judgment that Haddock take
nothing on that claim. W&FFIRM the trial court’s judgment granting summary judgment iofav
of Capital One on Haddock’s quantum meruit claim. RE#M AND this case to the trial court for a
determination of Capital One’s claim for attorneys fees. OR®ER that appellant Capital One,
N.A. recover its costs of this appeal from appellee Stanley C. Haddock.

Judgment entered November 2, 2012.

/Michael J. O’Neill/
MICHAEL J. O'NEILL
JUSTICE




