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In this mandamus proceeding, relator Susan E. Jones, independent erétharistate of
Frances J. Hutchins, Deceased (the “Estate”), seeks to vacate the triallemets, 2012 “Order
Denying Motion for Turnover Order” and obtain a trial court order reggireal party in interest
Karen J. Coyle to deliver certain property in her possession to Jdeesuse we conclude the trial
court abused its discretion and relator has no adequate remedy bywappaiditionally grant the
writ of mandamus.

. FACTUAL AND PROCEDURAL BACKGROUND

1
In addition to filing the petition for writ of mandamus addreldserein, Jones filed in this Court cause number 05-12-01163-CVigin wh
she challenges by appeal (1) the probate court’s June 5, 2012 égsdaeaind (2) a related probate court order imposing saatiamst Jones and her
trial counsel. By separate opinion issued this date, the appsmise number 05-12-01163-CV is dismissed for want of jurisdictio



The decedent, Francis J. Hutchins, died on April 9, 2011. Hutchins laftenvitast Will
and Testament” that provided (1) Jones, a daughter of Hutchins, veaeitcerall right, title, and
interest in a certain residential property owned by Hutchins;¢a8nhB J. Smith, another daughter of
Hutchins, was to receive $100,000; and (3) the remainder of the estate bedivided equally
among Jones, Smith, and Coyle, a third daughter of Hutchins. After Hsisctieath and before the
will was filed for probate, Coyle obtained possession of certain pyoffeat had belonged to
Hutchins at the time of her death, including a 2008 Chrysler 300 autorftbkilear”) and at least
one item of jewelry.

An application for probate of Hutchins’s will and issuance of letesamentary was filed
by Jones on May 16, 2011. On June 2, 2011, the will was admitted to probate arahtdorthe
terms of the will, Jones was appointed independent executrix of thie Bad was issued letters
testamentary. Coyle filed an “Entry of Appearance” on July 19, 20061ufy 25, 2011, Jones filed
an “Inventory, Appraisement, and List of Claims” that stated in part

The following is a full, true and complete Inventory and Apjeraisnt of all personal

property and of all real property of the Estate, together witktaf.Claims due and

owing to this Estate as of the date of death, which have come poskession or

knowledge of the undersigned.

The inventory list included, in part, the car and several itemsveélje The “Inventory,
Appraisement, and List of Claims” was “approved” by the trial couath order dated July 27, 2011.

In an “Interim Order” dated September 14, 2011, the triatt@ydered Coyle (1) to provide a

sworn inventory of all property of the Estate in her possession; (20 fisdle [sic], encumber or

transfer” the car or “any jewelry of the [E]state”; and @yeliver the title to the car to the trial

court. Coyle delivered the car title to the trial cdartd filed an inventory list of what she termed

2 . . .
Subsequently, in an order dated April 18, 2012, the trial court eeléhe car title to Coyle’s attorney.



“disputed” property in her possession. That inventory list included tha sanall clock, and four
jewelry items. At the bottom of that list, Coyle stated, “Tér@going items were distributed to
Karen Coyle by the Executrix of this Estate, Susan Jones. Ndmesefitems were removed from
this Estate without permission of the Executrix.”

On May 9, 2012, Jones filed a document titled “Motion for Turnover Order¢hndtated it
was a “Motion for Turnover of property of the Estate.” Jones stagzdin that, as executor of the
Estate, she was seeking possession of certain Estate propert¢dyle “under the authority of
Texas Probate Code 8 37.” The property sought included the car, thelsokaland five jewelry
items. Jones contended in part

Executor fears [Coyle] may damage, sale [sic], or diminiskidhee of the property

during the pendency of this suit because [Coyle] refused to surrendes§io8f

the property when specifically and rightfully requested by Exed¢atdo so. This

refusal by [Coyle] is an intentional concealment of the propertythecdtfore

jeopardizes the estate’s interest in the property.

Jones requested therein that “a Turnover Order issue and that Maeine r@l further relief to
which Movant may be entitled.” Attached to the “Motion for Turnover ©rd@s an affidavit of
Jones in which she testified that on approximately April 14, 2011, Gugheptossession of Estate
property, specifically the car and various jewelry items, anddfiased to return that property upon
request.

Coyle responded by filing an “Objection to Motion for Turnover Order.th&t objection,
Coyle cited section 31.002 of the Texas Civil Practice and Rem€édus and stated, in part, as
follows:

A turnover order is a procedural device available to a party, through

injunction or other means, in order to reach property to obtain satsfamt a

judgment. The purpose of the turnover statute (831.002, Texas Civil Bractic

Remedies Code) is to assist a judgment creditor in reachitegncproperty of a
judgment debt or to obtain satisfaction on a judgment. A turnover oraweit is



applicable to nonjudgment debtors. This is because the turnover ssgtutely
procedural in nature and does not provide for the determinate [sic] d&iStnes
rights.

Jones’ Motion must be denied because it fails to comply with the noapda
requirements of the Civil Practice and Remedies Code. To beedmntitlrelief
requiring a party to turnover certain property, the requggiarty must have obtained
a judgment against the other party. Jones has not obtained a judganesit @gyle.
Here, Jones is attempting to bypass the appropriate process forcatigdi
legitimate property disputes by using a procedural device resexetdsivelyfor
parties who have already obtained a judgment against a debtor.

(emphasis original) (citations omitted).

At the hearing on the “Motion for Turnover Order,” Coyle’s counsel arguedrial court
should dismiss Jones’s motion because, pursuant to the authority citeglés @bjection, “a
turnover order is only available to a judgment creditor.” CounseldgleGsserted that Jones had
not “attained a judgment” and therefore had not “satisfied the $tasutory requirements to even be
here today.”

Counsel for Jones argued in part

This request is merely for [Coyle] to return the items thiirigeto the estate to the

independent executor. There is an order signed by this court saifitige inventory

is approved. There’s been no objections to that inventory. So there issangex

order that this Court has signed, stating that the property thag reguesting Karen

Coyle return to the executor is properly of the estate. And thditasRule 37 of the

Probate Code seeks to address, a civil matter—a civil wagtple to have property

of the estate to return it.

Additionally, Jones testified at the hearing, in relevant part, as follows:

Q. And did you prepare and file an inventory of the estate of [Frahdislitchins
with this Court?

A. 1 did.
Q. Was one of those items that was in that inventory a 2008 Chrysler 3007?

A. It was.



Q. Was another one of those items one diamond bracelet?
A. Yes.

Q. And the Will provided that the—that these items be divided betweehrte
siblings—the three children of Francis J. Hutchins equally; is that correct?

A. Yes, sir.

Q. Okay. Have you requested on more than one occasion for Karen Coyle to return
those items to you as the independent executor of the estate?

A. Yes, sir.

Q. Has she refused on all occasions?

A. Yes, sir.

Q. Are you asking this Court for an order to order Karen Coyle torfthe Estate

property in her possession] to you by a date certain so that you cply @ath the

terms of the Will and comply with your responsibilities under thea$eProbate

Code?

A. Well, yes, sir.

After the above-referenced “Order Denying Motion for Turnover Ondles signed by the
respondent trial judge, the trial court made findings of fact andusinaks of law that included, in
part, the following:

I. Findings of Fact

2. Jones filed her Motion for Turnover Order asking the Court to isswedan
requiring Coyle to turnover to Jones various items that allegetiipdpto the Estate.

3. Coyle denies Jones’ allegations and filed an Objection thereto.

4. Jones has not obtained a Judgment against Coyle.

6. Jones offered no evidence that she has obtained a Judgment agamsaiizbyl
offered no evidence that she is a judgment creditor and that Caylpiggment

debtor.

7. This Court heard no evidence concerning the substantive rights of any property.



Il. Conclusions of Law
1. Based on the evidence and testimony presented, the Cocorttéuded that Jones
has not obtained a Judgment against Coyle.
2. This Court concludes that a turnover order is a procedural devicaldedd a
party in order to reach property to obtain satisfaction on a judgmdnd@es not
provide for the determination of substantive rights of property.

3. This Court further concludes that a turnover order is not availatesiause
because there is no judgment against Coyle.

This mandamus proceeding followed.
. APPROPRIATENESS OF MANDAMUSRELIEF
A. Applicable Law

Mandamus will issue if the relator establishes a cleaeatfudiscretion for which there is no
adequate remedy by appehbd.re Odyssey Healthcare, ING10 S.W.3d 419, 422 (Tex. 2010) (orig.
proceeding);in re Deere & Ca. 299 S.W.3d 819, 820 (Tex. 2009) (orig. proceeditmgy)re
Prudential Ins. Co. of Am148 S.W.3d 124, 135-36 (Tex. 2004) (orig. proceeding). A trial court
abuses its discretion if it reaches a decision so arbitranyraedsonable as to amount to a clear and
prejudicial error of law or if it clearly fails to corregthnalyze or apply the lawin re Cerberus
Capital Mgmt., L.P..164 S.W.3d 379, 382 (Tex. 2005) (orig. proceediimy)e Tex. Am. Express,
Inc., 190 S.W.3d 720, 723 (Tex. App.—Dallas 2005, orig. proceeding). Whether an appellate
remedy is adequate depends heavily on the circumstances pteberad’rudential 148 S.W.3d at
136—37;see In re McAllen Med. Ctr., In@75 S.W.3d 458, 468 (Tex. 2008) (orig. proceeding). In
determining whether appeal is an adequate remedy, we consider whethenefits outweigh the
detriments of mandamus reviewn re BP Prods. N. Am., Inc244 S.W.3d 840, 845 (Tex. 2008)
(orig. proceeding)see also In re Gulf Exploratior289 S.W.3d 836, 842 (Tex. 2009) (orig.

proceeding) (“There is no definitive list of when an appeal willdbequate,’ as it depends on a



careful balance of the case-specific benefits and detriments oindetayinterrupting a particular
proceeding.”). An appellate remedy is not inadequate merely betmaeinvolve more expense
or delay. See In re Prudentiall48 S.W.3d at 136.
B. Analysis
1. Abuse of Discretion

Jones contends the trial court abused its discretion by cangntiité following errors of law:
(1) “treating the motion as brought solely pursuant to Section 31.002 @fitheéPractice and
Remedies Code,” rather than “looking at the substance of theregjiefsted” and (2) “determining
that the motion depended upon a determination of substantive rights as tslopvakthe property
when the Executrix’s right to possession of the property under PrGoale Section[] 37 was
absolute.” We address these contentions together.

Section 37 of the Texas Probate Code, titled “Passage of Title Upstatyt@and Under a
Will,” provides in relevant part

When a person dies, leaving a lawful will, all of his estate dewas bequeathed by

such will . . . shall vest immediately in the devisees or legabé such estate . . .

subject, however, to the payment of the debts of the testator oatatestcept such

as is exempted by law, and subject to the payment of court-ordetedapport

payments that are delinquent on the date of the person’s death; . . . baheipon

issuance of letters testamentary or of administration upon anyestate, the

executor or administrator shall have the right to possession dttte as it existed

at the death of the testator or intestate, with the exceptioesafdr and he shall

recover possession of and hold such estate in trust to be disposedoofrdaace

with the law.
TeX. PROB. CODE ANN. 8 37 (West 2003).

Section 31.002 of the Texas Civil Practice and Remedies Codédks “t@ollection of

Judgment Through Court ProceedingEXTCIv. PRAC. & REM. CODE ANN. 8 31.002 (West 2008).

Under that statute, “[a] judgment creditor is entitled to aid from a coaggpriate jurisdiction



through injunction or other means in order to reach property to obtaifastdis on the judgment if
the judgment debtor owns property, including present or future rights torgyrdpat: (1) cannot
readily be attached or levied on by ordinary legal process; ansl {g} exempt from attachment,
execution, or seizure for the satisfaction of liabilitielsl’§ 31.002(a). Pursuant to section 31.002,
the court may (1) order the judgment debtor to “turn over” nonexempt pyrdipegris in the debtor’s
possession or is subject to the debtor’s control to a designatefl@henifistable for execution; (2)
otherwise apply the property to the satisfaction of the judgment; op|¢8)rd a receiver with the
authority to take possession of the nonexempt property, sell it, antegapteeds to the judgment
creditor to the extent required to satisfy the judgmkht§ 31.002(b). Further, the statute provides
“[a] court may enter or enforce an order under this section thaires the turnover of nonexempt
property without identifying in the order the specific property sultgettirnover.”ld. § 31.002(h).

Jones asserts “[t]he Motion for Turnover Order expressly cgetidh 37 and described the
relief requested, which clearly was not, and was never intended #orbguest for a statutory
turnover under the Section 31.002.” According to Jones, “the use of theuarover order’ is not
exclusive to a statutory turnover proceeding under Section 31.002.” Fudhes, drgues, her
argument and testimony at the hearing “explicitly referretleéd=xecutrix’s Probate Code Section
37 rights and that the Executrix was merely requesting an anddelivery of the property to the
court-appointed Independent Executrix.”

Coyle asserts “Jones never once argued that the Turnover Motion nesanpdy with
Section 31.002, even after Coyle’s attorney devoted his openingargexclusively to the fact that
Jones did not comply with the statutory and procedural requirements uectenS31.002.”
Further, Coyle contends that even if the trial court improperligilebones’s motion as a request for

a statutory turnover order, “the judgment must be upheld becausedthbetrt] reached the correct



result.”

“[W]e look to the substance of a motion to determine the relief spaghimerely to its
title.” Surgitek, Bristol-Myers Corp. v. Ab@&97 S.W.2d 598, 601 (Tex. 1998ycord State Bar of
Tex. v. Heard603 S.W.2d 829, 833 (Tex. 1988ge Johnson v. State Farm Lloyde4 S.W.3d
897,899 n.1 (Tex. App.—Dallas 2006jf'd, 290 S.W.3d 886 (Tex. 2009) (construing motion titled
“Motion to Compel Appraisal” as motion for summary judgment becaus@nt stated in motion
that she was seeking summary judgmesgg alsolex. R. Civ. P.71 (stating that when party has
mistakenly designated any pleading, court shall treat itesatlibeen properly designated if justice
so requires). Further, an appellate court “must uphold a correctdowrjudgment on any legal
theory before it, even if the court gives an incorrect reasorsfprdgment.”Guaranty Cnty. Mut.
Ins. Co. v. Reynar09 S.W.2d 647, 648 (Tex. 198®)ctoria Gardens of Frisco v. Walratl257
S.W.3d 284, 290 (Tex. App.—Dallas 2008, pet. denied). A trial court “cannot abdseittion if
it reaches the right resultl’uxenberg v. MarshalB35 S.W.2d 136, 142 (Tex. App.—Dallas 1992,
orig. proceeding)accord In re O’Quinn355 S.W.3d 857, 862 (Tex. App.—Houston [1st Dist.]
2011, orig. proceeding).

The title of the motion in question sought “turnover” relief and, in acbsease, the motion
could include a request for “turnover” pursuant to section 31.002 of the @vtige and remedies
code. SeeTex. Civ. PRAC. & REM. CODE ANN. § 31.002(h) (referring to “turnover” of property);
Akin, Gump, Strauss, Hauer & Feld, L.L.P. v. Nat'l Dev. & Research C299.S.W.3d 106, 113
(Tex. 2009) (stating that section 31.002 is “commonly referred to a&utmever statute™).
However, looking to the substance of the “Motion for Turnover Orderc¢omelude the motion was
a specific request for relief pursuant to section 37 of the probaie and sought turnover of

possession of the property listed in the motion in connection with the peadimgistration of the



Estate.See Surgitek®97 S.W.2d at 60Heard 603 S.W.2d at 833ohnson204 S.W.3d at 899;
see alsolex. PrRoB. CoDE ANN. § 37. Further, we conclude the record shows the trial court
improperly determined section 31.002 to be the sole ground for the motion and denied the motion
based on Jones’s failure to meet the requirements of that statute.

Next, we address Coyle’s contention that, regardless of thattledrial court “reached the
correct result.” Coyle asserts in her response in this Coufstiatly” after Hutchins’s death and
“prior to the probate administration,” Jones, Smith, and Coyle, the onlyassvof Hutchins'’s will,
“orally agreed to distribute a substantial portion of her personal phyope@ manner different from
her Will.” Coyle contends the property on the inventory list shel fitethe trial court was
“permanently distributed” to her by a “Family Agreement of 100¢x@rof the Decedent’s heirs and
devisees,” which, according to Coyle, constituted a “famtljeseent agreement.” Therefore, Coyle
argues, “legal title” to that property passed to Coyle beforesJmeght recovery of such property
and “Jones was divested of any right of possession.” Further, Coysnderthat “[w]hile Section
37 may create a mechanism for the Court to enforce the Exeaigbt'so possess property clearly
owned by the Estate, the Court cannot improperly apply that law to elisfauts, and by refusing to

do so, the Court did not abuse it[s] discretidn.”

3 Attached to Coyle’s response in this Court is a Septemb@022,affidavit by her that she cites in support of her argumerd faatily
settlement agreement existed. In that affidavit, Coyderitees an alleged agreement by her, Jones, and Smith stsibtion of Hutchins’s property.
However, Coyle does not describe or mention any agreemigntprobate Hutchins’s willSee In re Estate of Halbeft72 S.W.3d 194, 200 n.11 (Tex.
App.—Texarkana 2005, pet. denied) (“A valid family settlementeagest must contain both an agreement not to probateane/din agreed plan of
distribution to replace the plan set forth in the will.”) (engba@riginal) (citingn re Estate of Morris577 S.W.2d 748, 756 (Tex. Civ. App.—Amarillo
1979, writ ref'd n.r.e.)). Jones filed a September 25, 2012 migtistrike from Coyle’s response “material that is mathie trial court’s record nor
presented to the trial court and references thereto or fesedpon.” By separate order, this Court granted JongstesrSteger 25, 2012 motion to strike
to the extent the motion sought to exclude “material thattimrtbe trial court’s record nor presented to the trial coi8ee Sabine Offshore Serv., Inc.
v. City of Port Arthur 595 S.W.2d 840, 841 (Tex. 1979) (affidavits outside record cannot hiderankby appellate court for any purpose other than
determining its own jurisdictiongccord In re Cortez143 S.W.3d 265, 268 n.6 (Tex. App.—San Antonio 2004, orig. mivegdn re Garcig No. 05-
04-00010-CV, 2004 WL 52080, at *1 (Tex. App.—Dallas Jan. 13, 2004, orig. proggédiem. op.) (“The Court may not consider evidence not
presented to the decision maker prior to her decision oewenith this Court.”) (citindsabine Offshores95 S.W.2d at 841). Jones’s September 25,
2012 motion to strike was in all other respects denied.

-10-



Additionally, Coyle asserts Jones failed to employ tbegr“mechanism” for recovering the
property in Coyle’s possession. Coyle contends “where an estagssit in property is disputed,
the title must be cleared through a proceeding ancillary to tleedrabate administration cause
before a probate court is obligated to order a beneficiary to turpomeerty the title to which has
been deemed to belong to the estate.” Coyle contends a “lawsuit” purssectida 233A of the
probate code is the proper “mechanism” for seeking recovery of therfyropE€oyle’s possession,
and Jones has not filed such a lawsuit. According to Coyle, “[g]iorask authority to seek a
judgment declaring the substantive rights to the disputed [p]roper{yrigheourt] does not abuse
its discretion in refusing to act pursuant to Section 37 in favor of adjudidaie contested issues
under Section 233A% Further, in support of her assertion that an “ancillary” actioroisired in
this case, Coyle cites an administrative order of the Presgiatgtory Probate Court JudgBee
Statutory Probate Courts of Tehkstructions for Filing Probate and Guardianship Proceedings,
Related Matters, and Ancillary Proceedinggiministrative Order 2006-14 (Oct. 23, 2006).

First, we address Coyle’s argument as to the proper “mechafuisseeking recovery of the
property in her possession. On its face, administrative order 2006-14 grdirlegtion to probate
court clerks respecting file management proced@es.id.Specifically, that order instructs probate
clerks that actions which are “ancillary” to a “principal” patdfile should be “placed in a new file,”
linked to the “principal file,” and given a new cause numSee id.Coyle does not explain, and the
record does not show, how administrative order 2006-14 imposes obligationsanspeher than

probate clerksSee id.

Coyle states in her response in this Court that she doesagtek that (1) Jones “can seek relief under Section 37ot@ehier right of
possession of estate property” and (2) “a separate lawayibeunnecessary to enforce Jones’ rights under Sectiom8Tiffd to the property at issue
is undisputed.”

-11-



Section 233A of the probate code, titled “Suits by Executors or Administratorss’ state

Suits for the recovery of personal property, debts, or damages anfibstitte or

possession of lands or for any right attached to or growing out o&the ar for

injury or damage done thereto may be instituted by executors or attations

appointed in this state; and judgment in such cases shall be conclusive, but may be

set aside by any person interested for fraud or collusion on the gadioéxecutor

or administrator.

TEX. PROB. CODE ANN. 8 233A.

Jones argues “no separate, independent suit with a different cause waslvequired.”
According to Jones, “Section 37 is enforceable by an order to deliver the propeupport of
that position, Jones cites two cadgéisom v. Bear706 S.W.2d 146, 147-48 (Tex. App.—Houston
[14th Dist.] 1986, orig. proceeding), aAtantic Insurance Co. v. Fulfd17 S.W.2d 302, 305 (Tex.
Civ. App.—Fort Worth 1967, writ ref'd n.r.e.). Additionally, Jonesesissthat if section 233Ais the
necessary “mechanism” for “executing” section 37, the motionsaeisconstituted a proper
pleading and ‘suit” and therefore satisfied the requirements of section 233A.

In Bloom a husband and wife died simultaneously in a helicopter c&e#706 S.W.2d at
147. The wife’s will left her property to the children of hertfirarriage in the event her husband
did not survive herld. The husband’s will left his estate to his mother, Mary Lielaeini his wife
did not survive him.Id. Lieberman was in possession of numerous items that had belonged to the
decedents at the time of deald. Relators, the executors of the estates of the husband and wife,
attempted to have Lieberman deliver the property in her possessientdd. Lieberman filed an
inventory list of the property held by her, but refused to deliver the gydpeaelators because she
claimed “possession by virtue of a lien lawfully executed on the@supjoperty to secure payment

of storage fees.”ld. Lieberman asserted that until the issue of the lien was/egkbly the trial

court, “an order effecting the right of possession of the propeatyiat be renderedld. Relators

12—



filed a mandamus proceeding in the Fourteenth Court of Appeatsistéh in which they requested
that the probate court judge be directed to sign an order commanddeditieey of the property in
dispute to themld. The court of appeals conditionally granted the writ of mandantusThe
court of appeals stated in part

Section 37 of the Probate Code provides that the executor “ shallHeaxgttt to
possession of the estate as it existed at the death of t#ertest. ; and he shall
recover possession of and hold such estate in trust to be disposedoofrdaace
with the law.” Tex. Prob. Code Ann. § 37 (Vernon Supp.1986). Construing this,
along with Sections 232 and 233 of the Probate Code, the Fort Worth Coiwuit of C
Appeals stated iAtlantic Insurance Company v. Ful&l7 S.W.2d 302 (Tex. Civ.
App.—Fort Worth 1967, writ ref'd n.r.e.) that the executor not only hasghéto
possession but has the duty to acquire such possession. This right afiposses
control is not limited by the fact that there are no debts, and it is immakexian
heir or devisee has possession of the property, because such possesbjentito
the executor’'s right of possession and his right under such circumstac
enforceable by court ordeitlantic Insurance Companyl7 S.W.2d at 305. We
agree with this interpretation of the statutes. Counsel for Maherman cites no
authority and our research reveals none in support of her claim thatestitled to
maintain possession of the property until the validity of her claim is settled.

Id. at 147-48.

Based orBloomandAtlantic Insurance Cowe conclude a separate “lawsuit” pursuant to
section 233A was not a required “mechanism” for seeking recovehegbroperty in Coyle’s
possessionSee Bloom706 S.W.2d at 147-4&tl. Ins. Co, 417 S.W.2d at 305. Further, in the
“Motion for Turnover Order,” Jones clearly stated that she ddagbcover the property listed in the
motion as executor of the Estate. Therefore, Jones’s motion sougkti¢iecontemplated by
section 233A.See Surqitel@97 S.W.2d at 60Heard 603 S.W.2d at 833phnson204 S.W.3d at
899; TEX. R.CIv. P. 71;see alsdEX. PROB. CODE ANN. § 233A.

Second, we consider Coyle’s argument respecting a familyrsetiteagreement. Even

-13-



assuming without deciding that a valid family settlement ageeerxisted in this caseye cannot
agree with Coyle that such agreement precluded Jones’s sectiaghB7orpossession of the
property in Coyle’s possession. Coyle contends “upon distributitve @ecedent’s assets pursuant
to the Family Agreement, the subsequently-appointed Exenetrer had a right to control the items
distributed to Coyle and Smith.” According to Coyle, “while Sectiomay provide a general rule,
it can be superceded by the agreement of the family membedslitiohally, Coyle argues “it is
impossible to apply Section 37 without a determination that the prapetywhich the executor
seeks to recover possession is, in fact, property of the estatddraesl“has not established she has
legal title to the property.”

In support of her position that the alleged family settlemeneaggat “superceded” section
37, Coyle citeAnderson v. Huie266 S.W.2d 410, 412 (Tex. Civ. App.—Dallas 1954, no writ).
Specifically, she quotes the court’s statement in that cas€wjhen an independent executor
distributes an estate to heirs or devisees, he loses all contrdlave cannot thereafter administer
it.” Id. HoweverAndersordid not involve a family settlement agreement, but rather distitst
by an independent executor in the course of administration of an &atel.According to Coyle,
the case before us involves property “distributed” prior tatmission of Hutchins'’s will to probate
and prior to the appointment of an independent exectitaus,Andersons distinguishable on its
facts. See id. Coyle cites no case, and we have found none, in which a court has conbhtded t
section 37 is “superceded” when devisees enter into a familgraetit agreement and a probate
court later admits the decedent’s will to probate and issues letters tetstgme

Further, section 37 provides that an executor has “the right to passettie estatas it

existed at the death of the testator or intestafeex. PROB. CODE ANN. 8 37 (emphasis added).

5 It is Coyle’s burden to contest the probating of the will psexh upon a family settlement agreeme®ee In re Estate of Morti§77
S.W.2d at 757. The record does not show Coyle made any objextjmecting the admission of the will to probate or this= of letters testamentary
to Jones.See In re Estate of Halbeft72 S.W.3d at 200 n.1Further, there is no evidence in the record before the prahatess to an agreement not
to probate Hutchins’s will or as to “an agreed plan of distion to replace the plan set forth in the wilSte id.



That section is not limited to property as to which rights are potésd at the time possession is
sought. See Bloom706 S.W.2d at 147-48 (concluding devisee was not “entitled to maintain
possession of the property until the validity of her claim isesE}tl Coyle argue8loomis
distinguishable because that case did not involve a family setti@mgeement and “at the time that
the Court [inBloon] would have entered the Order compelling the turnover of the property, there
was no dispute that the property actually belonged to the Estate:&udr, Coyle does not explain,
and the record does not show, how the property rights asserted purshentatoity settlement
agreement alleged in this case are outside the scope of the reas@logmfSee id.

The record shows the parties do not dispute that Jones was isseedtéstamentary.
Therefore, pursuant to section 37, Jones had “the right to possessioastatkss it existed at the
death of the testator or intestasmnd was required to “recover possession of and hold such estate in
trust to be disposed of in accordance with the laveX. PROB. CODE ANN. 8 37 (emphasis added).
The record shows Jones filed an inventory of Estate property thadl@acthe property she now
seeks to recover from Coyle and such inventory was approved by the prohetevithout
objection. Although Coyle claims rights in the property in questiondsés not contend, and the
record does not show, that the property sought in the “Motion for Turnover’ @& not part of
the Estate as it existed at Hutchins’s death. Consequently, ardbrsl, we conclude Jones was
entitled under section 37 to recover possession of the property ligtezl“iotion for Turnover
Order.” See id.Bloom 706 S.W.2d at 147-48. The validity of any claims of Coyle to the property
must be determined by the probate court after relator regainspassef the property in question.
SeeTex. PrRoB. CODE ANN. 8§ 37;Bloom 706 S.W.2d at 147-48.

Accordingly, on this record, we conclude the trial court abused itsetmt by (1)

determining that the “Motion for Turnover Order” was solely a motarrelief under section
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31.002 and denying that motion based on Jones’s failure to meet the reqtsrefhtieat statute and
(2) not ordering Coyle to deliver to Jones all property in her possest was requested in the
“Motion for Turnover Order.”
2. Adequate Remedy by Appeal

Next, we address Jones’s assertion that appeal is not an adeqedyg because “the order
complained of is not an appealable order.” Coyle responds (1) Jones has “amteacanedy by
ordinary appeal” because the order complained of “does not precluddrdomeseking the other
legal remedies provided under the Probate Code for an executor wishetpver property they
believe is owned by the estate” and (2) Jones’s assertion thatimasdaist issue so that she can
distribute the estate is “disingenuous.”

Generally, appeals may be taken only from final judgmdéasiyala v. Mackigl 93 S.wW.3d
575, 578 (Tex. 2006) (citingehmann v. Har—Con Corp39 S.W.3d 191, 195 (Tex. 2001y);re
Guardianship of Milley 299 S.W.3d 179, 183 (Tex. App.—Dallas 2009, no pet.). Further, except
when “specifically provided by law,” there may be but “one final judgthrendered in any cause.
Tex.R.Civ.P.301. However, “[p]robate proceedings are an exception to the ‘oneutlggthpnt’
rule; in such cases, ‘multiple judgments final for purposes of agpeabe rendered on certain
discrete issues.’De Ayalg 193 S.W.3d at 57&,ehmann39 S.W.3d at 192. The supreme court has
adopted the following test for probate appeals:

If there is an express statute . . . declaring the phase obih&t@iproceedings to be

final and appealable, that statute controls. Otherwise, if theagpreceeding of

which the order in question may logically be considered a part, but amerer

pleadings also part of that proceeding raise issues or partdispaged of, then the

probate order is interlocutory.

Crowson v. Wakeham97 S.W.2d 779, 783 (Tex. 1995ge De Ayalal93 S.W.3d at 578.

Coyle cites no authority in support of her assertions respectingstoteer legal remedies

—16—



provided under the Probate Code” or the alleged “disingenuous” argumemiest 3eeTEX. R.
APP.P. 52.4,52.3(h). Further, at least one court has concluded that mandampoper aemedy
respecting an independent executor’'s unsuccessful attempt to recopertypursuant to the
provisions of the probate cod8ee Bloom706 S.W.2d at 147. On this record, we conclude Jones
lacks an adequate remedy on appé&ade id.; see also Crowsd97 S.W.2d at 783.
1. CONCLUSION

On this record, we conclude Jones has shown the trial court abusestiigsioin by (1)
determining that the “Motion for Turnover Order” was solely a motarrelief under section
31.002 and denying that motion based on Jones'’s failure to meet the reqtsrehtieat statute and
(2) not ordering Coyle to deliver to Jones all property in her possest was requested in the
“Motion for Turnover Order.” Further, we conclude Jones hassisbe has no adequate remedy by
appeal as to the trial court’'s abuse of discretion. Consequentlgonditionally grant Jones’s
petition for writ of mandamus. A writ will issue only in the evéird trial court fails to (1) vacate its
June 5, 2012 “Order Denying Motion for Turnover Order” and (2) rendedanm@quiring Coyle to
deliver to Jones all property in her possession that was requedtel “iMotion for Turnover

Order.”

DOUGLAS S. LANG
JUSTICE

121098F.P0O5
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