“What has the Fifth Circuit said on this issue?” This question is familiar to most attorneys practicing within the juris-
diction of the U.S. Court of Appeals for the Fifth Circuit. The import of this question will be especially familiar to jun-
ior afforneys whose task it is to determine the answer for any given case that will be briefed or tried.

The question admits of two basic answers: nothing or something. Nothing is a relatively rare answer. The Fifth Cir-
cuit is a rather active court that produces, and historically has produced, a large number of opinions, published or
otherwise. It is fair to say that most cases do not present true issues of first impression.

The subject of this article is the other answer to the question: specifically, what rules of law govern when the Fifth
Circuit has said something — or possibly conflicting somethings — on the issue presented in a given case.
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There are rules that governs these
matters, familiar in general terms to any
attorney from the first year of law school:
stare decisis, Erie, dicta. Most lawyers
practicing in the Fifth Circuit know
these rules, or at least think they do. But
these rules make or break the results of
cases more often than one might think,
so it is worth collecting and analyzing
just what the rules are for thefederal
courts of the Fifth Circuit.

Stare Decisis and Federal Law:
When What the Fifth Circuit Said Goes'
Generally speaking, if the Fifth Cir-
cuit has said something on an issue of
federal law, that decision is a binding
precedent. The doctrine of stare decisis
— that courts abide by and adhere to
their own or a higher court’s precedent
from decided cases and do not disturb
settled law — and its importance to
common law courts is well known.? The
Fifth Circuit is a self-described “strict
stare decisis court.”™
Under this doctrine, the court of
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appeals and the district courts of the
Fifth Circuit are bound on matters of
federal law by U.S. Supreme Court
decisions and decisions of the Fifth Cir-
cuit sitting en banc.* Further, as is the
rule in all of the federal courts of

a rule of law inconsistent with our own.””
Moreover, the Fifth Circuit has explained:
“Notwithstanding its relevance, the
Supreme Court decision must be more
than merely illuminating with respect
to the case before us, because a panel

A Fifth Circuit decision on a federal law
issue will generally bind the parties and
courts in the Court of Appeals and district
courts of the Fifth Circuit.

appeals, one panel of the Fifth Circuit
cannot overrule a prior Fifth Circuit
panel decision — right or wrong — unless
and until that decision is overruled,
either explicitly or implicitly, by the
Supreme Court or the en banc Fifth
Circuit.” Explicit overruling occurs when
the Supreme Court or en banc Fifth
Circuit cites a Fifth Circuit decision
and expressly overrules or disapproves
of it. Implicit overruling occurs when
the result of a Supreme Court or en banc
Fifth Circuit decision directly contra-
dicts the holding of a prior Fifth Circuit
panel decision without expressly citing
or discussing that prior panel decision.®

Applying this rule when the en banc
Fifth Circuit or the Supreme Court has
explicitly overruled a prior Fifth Cir-
cuit decision is easy. More often than
not, the en banc Fifth Circuit will be
quite explicit when overruling its own
panels’ prior decisions or lines of deci-
sions. When the en banc court has done
so, an attorney should feel supremely
confident requesting that a district
court or a Fifth Circuit panel hold the
prior panel decision to be overruled.
However, explicit overruling by the
Supreme Court of a prior court of
appeals decision, when that decision is
not before the court on a petition for writ
of certiorari, is a bit much to hope for.

Attorneys will more often find them-
selves asking for a finding that the
Supreme Court has implicitly over-
ruled a prior Fifth Circuit panel or en
banc decision. The Fifth Circuit has
observed: “[F]or a panel of this court to
overrule a prior decision, we have required
a Supreme Court decision that has been
fully heard by the Court and establishes

of this court can only overrule a prior
panel decision if ‘such overruling is
unequivocally directed by controlling
Supreme Court precedent.”” On the
other hand, decisions of other circuits
or district courts can never overrule a
Fifth Circuit panel decision.’

A Fifth Circuit decision on a federal
law issue will generally bind the parties
and courts in the Court of Appeals and
district courts of the Fifth Circuit. If
neither the Supreme Court nor the en
banc Fifth Circuit has explicitly or
implicitly overruled the Fifth Circuit’s
prior panel decision that controls an
issue, an attorney seeking to escape
that decision’s holding has no choice
but to raise the issue before the district
court or Fifth Circuit panel and, when
the time is right, seek en banc rehear-
ing to ask the full court of appeals to
change the Fifth Circuit precedent.”

Stare Decisis and State Law:
When What the Fifth Circuit Said
Goes, Even If It Was Just a Guess
When faced with a state law issue in
a federal case, an attorney’s task in
looking for controlling Fifth Circuit law
does not change much from the task
with regard to issues of federal law.
Again, generally speaking, if the Fifth
Circuit has said something on a state
law issue, that decision will be a bind-
ing precedent.

Erie Guesses on a Clean Slate and
the Decisions of the State’s Highest
and Intermediate Appellate Courts

Of course, the federal court’s analy-
sis in the first instance is different. A
federal court deciding a state law issue
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under either its diversity" or supple-
mental” jurisdiction must look to and
follow the final decisions of the state’s
highest court. If such a decision is not
available, the court must determine in
its best judgment how the state’s high-
est court would decide the issue if pre-
sented with the same case.” This is the
familiar “Erie guess,” so named for the
Supreme Court’s seminal decision in
Erie Railroad v. Tompkins." In making
this guess, a federal court should look
to the precedents of the state’s inter-
mediate appellate courts for guidance
and defer to those courts’ decisions
unless convinced by other data that the
state’s highest court would decide the
case differently than these intermedi-
ate courts’ decisions."”

The Effect of Intervening State Law on
a Prior Panel’s State Law Determination
As it turns out, the Fifth Circuit’s
state law determinations, once made,
are, like the Fifth Circuit’s federal law
determinations, not easily overturned
by subsequent panels. The Fifth Circuit’s
strict stare decisis doctrine applies to a
Fifth Circuit panel’s interpretation of
state law no less than a prior decision

1o A district court

applying federal law.
or subsequent Fifth Circuit panel is
bound by a prior Fifth Circuit panel’s
interpretation of state law, notwith-
standing any alleged existing confusion
in the state’s law, unless: (1) the en
banc Fifth Circuit reaches a contrary
interpretation'’; (2) a subsequent state
court decision or statutory amendment
or other enactment makes the prior
panel decision “clearly wrong”*; or (3)
intervening decisions of intermediate
state appellate courts are “clearly con-
trary” to the prior panel decision."”
This standard remained rather murky
in application until a Fifth Circuit panel
established a cleaner and clearer rule
in 1998. The panel made clear that, to
render a prior Fifth Circuit panel’s inter-
pretation of state law “clearly wrong,” a
subsequent decision of the state’s high-
est court must constitute, “at a mini-
mum, a contrary ruling squarely on

120

point,”* or there must have been a

“supervening enactment of a control-
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ling statute.” The Fifth Circuit also
clarified the effect of subsequent inter-
mediate state appellate court decisions
on the continuing effect of a prior Fifth
Circuit panel’s Erie guess. The panel
held: “[W]hen our Erie analysis of con-
trolling state law is conducted for the
purpose of deciding whether to follow
or depart from prior precedent of this
circuit, and neither a clearly contrary
subsequent holding of the highest court
of the state nor a subsequent statutory
authority, squarely on point, is avail-
able for guidance, we should not disre-
gard our own prior precedent on the
basis of subsequent intermediate state
appellate court precedent unless such
precedent comprises unanimous or
near-unanimous holdings from several
— preferably a majority — of the inter-
mediate appellate courts of the state in
question.”?

For attorneys in the federal courts of
the Fifth Circuit, the first source of
controlling precedent on state law
issues is Fifth Circuit case law. If the

Fifth Circuit has spoken, attorneys
must nevertheless investigate decisions
from the state’s highest and intermedi-
ate appellate courts or state statutory
enactments that postdate the Fifth Cir-
cuit’s first Erie guess on the issue. How-
ever, such intervening authority can
only control the outcome of the case in
the district courts and before a subse-
quent Fifth Circuit panel if: (1) the new
statute or a decision from the state’s
highest court renders the prior panel
decision “clearly wrong”; or (2) unani-
mous or near-unanimous holdings from
several — preferably a majority — of
the state’s intermediate appellate
courts are “clearly contrary” to the
prior panel decision.

Conflicting Prior Panel Decisions: When
the Fifth Circuit Has Said Too Much
The general rule is clear: panels of
the Fifth Circuit cannot overrule or
decide the same issue differently than a
prior Fifth Circuit panel decision. A
Fifth Circuit panel decision will usually
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control a federal or state law issue in
the district courts and before a subse-
quent Fifth Circuit panel. Generally,
when the Fifth Circuit has said some-
thing on an issue, subsequent panels
facing the same issue have consistently
applied the same governing rules of law.
However, this usual state of affairs
does not always come to pass in prac-
tice. Judges are human, and so are
their clerks. Furthermore, the court of
appeals expects the attorneys practic-
ing before it to correctly present the
state of the law on an issue properly
raised for decision. Therefore, the sce-
nario occasionally arises in which two
Fifth Circuit panel decisions or lines of
decisions directly conflict on an issue.
The Fifth Circuit’s strict rule in such
a situation follows logically from the
fundamental prior panel decision rule:
the earliest decision or line of decisions
controls.? Of course, the other part of
the core prior panel decision rule holds
sway here, too: this “rule of orderliness
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has little persuasive force when the prior
panel decision at issue conflicts with a
Supreme Court case to which the sub-
sequent panel decision is faithful.”*

It is sometimes not enough to have a
Fifth Circuit panel decision on point for
your position on an issue, when your
opponent has an earlier, contrary, on-
point decision. In this context, the rule
holds that first in time is first in line.

Vacated, Reversed, and Unpublished
Panel Decisions: As If the
Fifth Circuit Never Said a Thing

A prior Fifth Circuit panel decision
will not control, no matter where in
time it stands relative to other deci-
sions on the same issue, unless it
remains a viable authority. It should go
without saying that a prior panel deci-
sion will not control if the decision or
its holding on an issue was vacated or
reversed by the en banc Fifth Circuit
or the Supreme Court.

Less well understood is the impor-

tant distinction between reversed and
vacated panel decisions. In a nutshell,
when the Supreme Court reverses the
judgment of a Fifth Circuit decision,
that decision remains binding prece-
dent on all the decision’s results, hold-
ings, and explications of the governing
rules of law other than the grounds on
which the Supreme Court ruled and
reversed. However, a Fifth Circuit deci-
sion that the Supreme Court or the en
banc court of appeals has vacated has
no precedential value whatsoever.”
Further, a panel decision on which the
Fifth Circuit grants en banc rehearing
is automatically vacated by operation
of Fifth Circuit Local Rule 41.3.*° The
panel decision will have no preceden-
tial effect, even if the en banc court of
appeals reaches the same result on
rehearing, unless the en banc court (or
the panel on remand from the en banc
court) explicitly reinstates the panel
decision in whole or in part.”’

Likewise, if an issue is discussed in
an unpublished Fifth Circuit panel
decision, attorneys must be aware that
the Fifth Circuit recognizes a rather
peculiar rule on the binding effect of
unpublished decisions. Unpublished Fifth
Circuit decisions “issued on or after
Jan. 1, 1996, are not precedent, except
under the doctrine of res judicata, col-
lateral estoppel, or law of the case (or
similarly to show double jeopardy,
abuse of the writ, notice, sanctionable
conduct, entitlement to attorney’s fees,
or the like)” but may be treated as “per-
suasive” authority.” However, unpub-
lished Fifth Circuit decisions issued
before Jan. 1, 1996 are “precedent”
and binding on subsequent panels.”

To make matters less clear, though,
the Fifth Circuit’s Local Rule 47.5.3
observes: “[Blecause every opinion
believed to have precedential value is
published, such an unpublished opin-
ion should normally be cited only when
the doctrine of res judicata, collateral
estoppel, or law of the case is applicable
(or similarly to show double jeopardy,
abuse of the writ, notice, sanctionable
conduct, entitlement to attorney’s fees,
or the like).”® The cruel irony of this
dualistic rule for attorneys practicing
in the Fifth Circuit is that unpublished
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decisions became more widely and
readily available after 1996 with the
advent of the Internet, greater avail-
ability of LexisNexis and Westlaw, and
the recent publication of West Publish-
ing’s Federal Appendix.

Dicta, Alternative and Implicit
Holdings, Silence, and Appellate
Fact-finding: When It Isn’t Clear If
the Fifth Circuit Has Said Something
An attorney will sometimes face the
question of whether a prior Fifth Cir-
cuit decision that discusses or men-
tions (or could have discussed or
mentioned) the issue at hand has, for
precedential purposes, said anything at
all. Some attorneys take the position
that, if the federal court of appeals took
the trouble to write something in an
opinion, what is said controls and far
be it from them to suggest anything to
the contrary. Although this cautious
approach is understandable, the court
of appeals itself and the district courts
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are likely to be more discriminating
and to pay more attention to concepts
like dicta and alternative holdings.

The question for an attorney seeking
to answer what the Fifth Circuit has said
on an issue thus often becomes what in
a prior Fifth Circuit panel decision con-
trols the decisions of later panels or
district courts. Generally speaking, sub-
sequent panels and district courts are
bound by prior panel decisions’ results,
holdings (i.e., those parts of the deci-
sions that are necessary to those
results), and explications of the govern-
ing rules of law.”

Conversely, dicta from a panel deci-
sion will not bind later panels or dis-
trict courts,” but may be treated as
persuasive authority.® The foundation
for this rule lies in the nature of dicta:
a dictum is language that “could have
been deleted without seriously impairing
the analytical foundations of the hold-
ing” and “being peripheral, may not
have received the full and careful consid-

eration of the court that uttered it.”**

But a panel decision’s alternative
holdings, though strictly speaking not
necessary to the panel’s decision, are
precedent, not dicta, and will bind future
panels and district courts.” A district
court or Fifth Circuit panel is bound by
a prior panel’s alternative rationales for
the result the panel reached just as if
each rationale was the only reason the
prior panel offered for its decision.*

Likewise, a prior panel’s implicit
holdings, which are necessary but are
not stated explicitly, are binding on
future panels.’” At the same time, a
prior panel’s silence on an issue, partic-
ularly an issue that was not raised by
the parties before that panel, is not
binding on subsequent panels or dis-
trict courts squarely faced with decid-
ing the issue.”

Finally, apparent factual findings or
other statements of fact from prior
Fifth Circuit decisions or even Supreme
Court decisions are merely dicta and
will not dispose of factual issues in the
decisions of later Fifth Circuit panels or
district courts.” Appellate courts do not

40 al’ld

properly engage in fact-finding,
any such fact-finding is not binding

under the doctrine of stare decisis.*!

The Rules that Govern the
Rules that Govern in the Federal
Courts of the Fifth Circuit

An attorney seeking to answer the
question “What has the Fifth Circuit
said on this issue?” must do more than
simply find a Fifth Circuit panel deci-
sion that discusses or mentions the
issue. There are rules that govern the
rules of law that govern federal and
state law issues in the federal courts of
the Fifth Circuit (and, for that matter,
every circuit). As basic as the doctrines
of stare decisis and Erie may seem
when they are mentioned in cocktail-
party conversations, attorneys practic-
ing in Texas do well to keep them ever
in mind as they brief and try their
cases in the federal courts.

Notes
1. This article does not discuss other, more case-
specific doctrines such as collateral estoppel, res
judicata, law of the case, or the mandate rule.
2. See generally Planned Parenthood v. Casey,
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505 U.S. 833, 854-55, 865-69 (1992) (dis-
cussing the importance of and reasons for
adherence to precedent in accordance with the
doctrine of stare decisis).

_FDIC v. Abraham, 137 F.3d 264, 268 (Fifth

Cir. 1998).

. Transcontinental Gas Pipe Line Corp. o.

Transportation Ins. Co., 953 F.2d 985, 988
(Fifth Cir. 1992).

Central Pines Land Co. v. United States, 274
F.3d 881, 893 (Fifth Cir. 2001), cert. denied,
537 U.S. 822 (2002). Although sometimes
referred to as “intra-circuit stare decisis,” e.g.,
Billiot ©. Puckett, 135 F.3d 311, 316 (Fifth Cir.

a rule of inter-circuit stare decisis. Taylor .
Charter Med. Corp., 162 F.3d 827, 832 (Fifth
Cir. 1998). Nevertheless, on an issue of first
impression in the Fifth Circuit, a panel of the
court of appeals as a practical matter will not
lightly create a inter-circuit conflict and is like-
ly to follow the majority rule of its sister cir-
cuits. Indeed, the Fifth Circuit follows a policy
of circulating draft panel decisions that would
create a circuit split to the entire court of
appeals to solicit a request for en banc consid-
eration. See Estate of Farrar v. Cain, 941 F.2d
1311, 1316 n.22 (Fifth Cir. 1991), affd sub
nom., Farrar v. Hobby, 506 U.S. 103 (1992).

As basic as the doctrines of stare decisis and Erie
may seem when they are mentioned in cocktail-
party conversations, attorneys practicing in Texas
do well to keep them ever in mind as they brief
and try their cases in the federal courts.

8.

1998), the Central Pines panel explained that
this rule is “easily confused with traditional
stare decisis” but actually “serves a somewhat
different purpose of institutional orderliness,”
Central Pines Land Co. ©. United States, 274
F.3d 881, 893 (Fifth Cir. 2001), cert. denied,
537 U.S. 822 (2002) (quoting Montesano <.
Seafirst Commercial Corp., 818 F.2d 423, 425-
26 (Fifth Cir. 1987) (“But our rule that one
panel cannot overturn another serves a some-
what different purpose of institutional orderli-
ness, a distinction evidenced by our insistence
that, in the absence of intervening Supreme
Court precedent, one panel cannot overturn
another panel, regardless of how wrong the
earlier panel decision may seem to be.”)).

See Heidtman ©. County of El Paso, 171 F.3d
1038, 1042 n.4 (Fifth Cir. 1999) (“In setting
forth the legal standards on which it based its
decision to award liquidated damages, the dis-
trict court stated, ‘a lack of good faith is only
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that [its] actions might violate the [Act] ... .”
Reeves v. International Tel. & Tel. Corp., 616
F.2d 1342, 1353 (Fifth Cir. 1980) (quoting
Coleman ©. Jiffy June Farms, 458 F.2d 1139,
1142 (Fifth Cir. 1971)).” The district court’s
reliance on Reeves and Jiffy June is misplaced.
The Supreme Court has specifically overruled
Jiffy June, and in doing so implicitly overruled
Reeves.”); see also Brabham v. A.G. Edwards &
Sons Inc., No. 03-60679, 2004 U.S. App. LEXIS
13365 at *8 n.3 (Fifth Cir. June 28, 2004).

. Causeway Med. Suite v. Ieyoub, 109 F.3d

1096, 1103 (Fifth Cir. 1997), overruled on
other grounds by Okpalobi v. Foster, 244 F.3d
405, 427 n.35 (Fifth Cir. 2001) (en banc).
Martin v. Medtronic, Inc., 254 F.3d 573, 577
(Fifth Cir. 2001), cert. denied, 534 U.S. 1078
(2002) (quoting United States v. Zuniga-Sali-
nas, 945 F.2d 1302, 1306 (Fifth Cir. 1991)).

. See Oncale ©. Sundowner Offshore Servs., 83

F.3d 118, 119 (Fifth Cir. 1996) (“Although our
analysis in Garcia has been rejected by vari-
ous district courts, we cannot overrule a prior
panel’s decision.”) (footnote omitted), rev’d on
other grounds, 523 U.S. 75 (1998). Even in the
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