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DISSENT TO ORDER GRANTING TEMPORARY STAY 

 



The stay that the majority issues today under Texas Rule of Appellate 

Procedure 29.3 is a “kind of injunction.” In re State, 711 S.W.3d 641, 645 (Tex. 

2024) (“A stay pending appeal is, of course, a kind of injunction[.]”). The Texas 

Supreme Court has held that although we are permitted to consider various “case-

specific” factors in determining whether to grant such relief, it is “essential” that we 

consider “the merits of the parties’ legal positions.” Id. “The relevance of the merits 

to requests for injunctive relief does not vanish when courts must rule expeditiously. 

To the contrary, trial courts asked to issue temporary injunctions or temporary 

restraining orders commonly must consider the likely merits of the parties’ 

positions.” Id.  

Here, the majority orders a stay of enforcement of the reporting requirements 

of Chapter 56 in Title 1 of the Texas Administrative Code against Appellees pending 

resolution of the Attorney General’s appeal of the trial court’s order granting 

temporary injunctive relief enjoining enforcement of those administrative rules. Yet 

it does so without any legal analysis of the merits of the parties’ positions. The 

majority states that the case presents “a close question of statutory construction and 

many other issues that are mixed questions of fact and law and are hotly contested,” 

and that the case raises “serious questions of statutory construction on whether the 

Attorney General had express authority to promulgate the rules at issue and whether 

that authority may be implied.” The majority, however, stops short of conducting a 

legal analysis on any of these issues or finding whether Appellees have demonstrated 

a likelihood of success on the merits.  

Appellees acknowledge that “generally,” there “must be some likelihood of 

success on the merits for a movant to obtain temporary relief,” although “success 

need not be certain.” Without such a finding and the requisite preliminary legal 



analysis of the issues to support it, I cannot join in the order granting temporary 

relief.  
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Panel consists of Chief Justice Brister and Justices Field and Farris. 


